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° 
Current Topics. 

Prize Courts. 

THE announcement that letters patent have been issued 
for the establishment of a Prize Court is a reminder that 
even in war time, when ships and cargo may have been 
captured by one of the belligerents, the question whether the 
seizure was or was not lawful is to be determined by a judicial 
tribunal which we know as a Prize Court. The jurisdiction 
of this court, which is exercised by the Admiralty judges, 
with an appeal to the Judicial Committee of the Privy 
Council, is based upon international law, unless, in so far as 
Great Britain is concerned, that has been otherwise affected 
hy statute. During the Great War the Prize Court was kept 
fully occupied in the discussion and decision of a multitude 
of interesting questions arising out of the seizure of alleged 
contraband of war, among the many points laid down being 
that a cargo of petroleum owned by a German company 
shipped at a neutral port on board a British vessel was not 
immune from condemnation by reason of having been shipped 
in a British vessel before the outbreak of war. In another 
case it was held that although a subject of a belligerent State 
can acquire a commercial domicile in a neutral State which 
will protect his goods from condemnation, residence in the 
neutral State is an essential condition of such domicile. 
Consequently, where none of the German partners in a firm 
carrying on business in Buenos Aires, whose goods were 
shipped in a British vessel before the outbreak of war, were 
resident in the Argentine Republic at the time of seizure, the 
goods must be regarded as enemy property and subject to 
condemnation. 


Territorial Waters. 

Even in these days when questions of the utmost gravity 
are engaging the attention of our statesmen as well as of 
those of other countries, including the United States, the 
subject of the precise delimitation of “territorial waters ” 
has evoked in the latter country a humorous comment. It 
appears that President Roosevetr, on being questioned 
what constituted the “ territorial waters” of the United 
States, replied, “ As far as our interests require us to go out,’ 
which provoked the further interrogatory, “ Does that reach 
as far as the Rhine ?”’ a query which the head of the State 


laughingly answered by saying that he was thinking only of 
however, it may be asked, are the 


salt water. What, 





‘territorial waters” of a State? This question, which is 
one of no small importance in the sphere of international law, 
was elaborately discussed in the famous case of Reg. v. Keyn 
(1876), 2 Ex. Div. 63. There it appeared that a German 
vessel, which at the material time was within two and a half 
miles of Dover, collided with and sank an English vessel, 
causing the death of an English subject. The captain was 
convicted of manslaughter, but the conviction was set aside 
by the Court for Crown Cases Reserved on the ground that 
the Central Criminal Court had no jurisdiction to try the 
case, occurring where it did. It was in consequence of this 
decision that the Territorial Waters Jurisdiction Act, 1878, 
was passed, which provided, inter alia, that the territorial 
waters of Her Majesty’s dominions mean any part of the 
open sea within one marine league of the coast, measured 
from low water mark. 


Mortgagees’ Rights: Statutory Restriction. 


READERS’ attention is drawn to the contents of an important 
measure which has been introduced by the ATToRNEy- 
GENERAL and is supplementary to the Courts (Emergency 
Powers) Act, 1939. Section | (3) of that Act is as follows 
‘Subject to the provisions of this section, a person shall not 
be entitled, except with the leave of the appropriate court, 
to proceed to execution on, or otherwise to the enforcement 
of, any judgment or order of any court (whether given or made 
before or after the commencement of this Act) for the recovery 
of possession of land in default of payment of rent : Provided 
that nothing in this subsection shall apply to any judgment 
given or order made in proceedings for the enforcement of a 
contract made after the commencement of this Act.” It is 
now provided that this subsection shall read as if, after the 
words “ payment of rent,” there were inserted the words 
‘or for the recovery of possession of land by a mortgagee 
thereof by reason of a default in the payment of money.” 
Other provisions of the Act are shortly as follows. Where 
land is the subject of a mortgage made before 3rd September, 
1939, the mortgagee shall not be entitled to obtain possession 
thereof unless default has been made in payment of the 
mortgage money or interest charges, or unless there has been 
a breach on the part of the mortgagor (or of some person 
concurring in the making of the mortgage) of any other obliga- 
tion arising under the mortgage. Except where the money is 
repayable in instalments default is not to be deemed to have 
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been made in payment of any mortgage money unless a written 
demand for payment has been served on the person liable, and 
a period of three months has elapsed since the service of such 
demand. The foregoing provisions relate to proceedings 
whether begun before or after the passing of the Act, but do 
not apply where the mortgagee has obtained possession before 
the passing of the measure. Where an order or judgment 
for the recovery of possession of land by a mortgagee has been 
made or given before the passing of the Act, unless the contrary 
appears, there is to be deemed to have been a default in the 
payment of money, and the order or judgment is to be deemed 
to have been made or given by reason of that default. There 
is a proviso to the effect that the court by which such order or 
judgment was made or given may, on the application of any 
party to the proceedings, rescind or vary it in such manner as 
appears to be just in view of the provisions of the Act. 


War Risks Insurance and Profiteering. 

Mr. A. pe V. Leicn, secretary of the London Chamber of 
Commerce, recently intimated, in a statement to The Times, 
that many members of the Chamber were affected by what are 
alleged to be higher rises in prices than the costs of war risks 
insurance justify. The chief feature of the complaints was 
that manufacturers were adding the 6 per cent. war risk 
insurance charge to the invoice values of their goods, despite 
the fact that the premium is an annual charge and that the 
manufacturer may turn over his stock three or four times a 
year. It is urged that the rate which the manufacturer could 
reasonably pass on to the merchant could not be higher than 
§ per cent. divided by the number of times he turned over 
his stock in the course of a year. To charge 6 per cent. on the 
invoice value of the goods, as some manufacturers appeared 
to be doing, was clearly not justified. The invoice value 
included profit, and where there was a turnover of stock three 
times a year and the 6 per cent. was charged three times on 
the invoice values, profit included, the unfairness was evident. 
The claim put forward by some manufacturers that they had 
only one turnover a year should be open to investigation. 
On Monday the Ministry of Information issued an explanatory 
statement on the compulsory insurance scheme, in the course 
of which it is declared that a seller who had added the rate 
of premium for a full year to articles now being sold by him 
had recovered a sum far exceeding the charge appropriate to 
the charge for which he had been liable for the insurance of 
the articles. Such seller had, in fact, already recovered the 
full charge (subject to any change in the rate of premium) in 
respect of all repeat orders supplied from replenishments of 
his stock during the currency of the policy. The addition of 
6 per cent. to the prices of articles which were frequently 
turned over during the year was thus an unjustifiable form of 
profiteering. 


Road Accidents and the Black-out. 

THE increase in the number of road casualties since the 
introduction of the black-out has caused disquiet in official 
circles. The system of compiling and issuing figures collected 
officially by the Ministry of Transport throughout the country 
has broken down owing to the preoccupation of the police 
with other matters, but it is stated that in London the number 
of deaths and injuries from road accidents during the first 
ten days of the black-out were 38 and 975 respectively, 
compared with 8 and 316 during the preceding ten days. 
It seems that much of this increase is due to lack of care in 
driving on the part of motorists and failure on the part of 
cyclists and pedestrians to realise the new dangers which have 
arisen through the general speed-up of motor traffic largely 
attributable to urgency work necessitated by the outbreak of 
war. It has been said that many motor vehicles engaged on 
war service, for instance, including the carriage of sand for 
sandbags, are now driven much faster than in normal times, 
and that private motor cars are often seen going at a pace 
which ordinarily would have caused them to be followed and 





gonged by traffic police. The Times recently stated that the 
following were, according to information from authoritative 


sources, the main causes of road accidents: The tendency of 


public service vehicles to exceed the prescribed speed limit ; 
failure of motorists to observe the rules of the Highway Code 
by cutting in and ignoring special warnings to be cautious at 
bends in the road and going over the white lines; disregard 
by cyclists of the requirement to carry rear red lamps; and 
the insistence of civil defence officials on obtaining priority 
for their vehicles. It is intimated, however, that while the 
police all over the country—and especially in London—have 


been compelled to relax their vigilance on minor breaches of 


the law, they are preparing a plan of campaign to check the 
growth of road accidents, and that in cases of flagrant 
violation of the regulations the penalties which may be asked 
are likely to be in keeping with the nature of the offence. 


Food and Drugs: New Law, Ist October. 

ATTENTION should be drawn to the fact that the Food 
and Drugs Act, 1938, comes into operation on Ist October. 
One of the effects of this will be that a number of local 
authorities will take over food and drugs functions for the 
first time. The Act and the considerations in light of which 
certain local authorities will exercise these functions have 
already formed the subject of notes in these columns (at 
pp. 2 and 143 of the current volume), and it will be unnecessary 
to go into these matters again. A circular (No. 1830) has 
recently been sent by the Ministry of Health to the local 
authorities concerned, accompanied by a revised memorandum 
(Memo. 36/Foods) relating to the procedure under the Food 
and Drugs Act, ete., in which alterations in the law made 
by the new Act and certain modifications suggested by 
practice have been incorporated. The circular emphasises 
the importance of exercising great care in selecting the kinds 
of samples for analysis. If a fixed list of articles is used for 
many years, adulteration and other forms of irregular sale 
of such articles are not likely to take place, but, it is urged, 


fraudulent practices are likely to go unchecked in respect of 


other articles. As additions to general random sampling 
two methods are commended. The first applies to pre- 
packed articles of which several makes are sold in the district. 
Only occasional check sampling of a particular product of a 
manufacturer whose goods are found to be satisfactory need 
be taken, but close attention should be given to the makes 
not so found and in such cases additional samples might be 
taken at the factory. The second method involves concentra- 
tion on a particular article each year, as a result of which, 
it is thought, traders will be chary of selling types found to 
be doubtful and less attention need be paid to that article 
for some time. Attention is also drawn to the sampling of 
food, or articles intended for use in the manufacture of food, 
at factories in the district, power of entry and sampling such 
being given respectively by ss. 77 and 68 of the Food and 
Drugs Act, 1938. It is recalled that a similar power has been 
given in the past for the enforcement of the Public Health 
(Preservatives, etc., in Food) Regulations, and urged that the 
advantages of adequate sampling at the factory before distribu- 
tion to retail shops are so obvious as to need no emphasis. 
The circular and memorandum are published by H.M. 
Stationery Office, price Id. net each. 


Michaelmas Law Sittings. 

READERS may be reminded that the Michaelmas Law 
Sittings will begin on Tuesday, 3rd October. A statement 
recently issued from the Lord Chancellor's Department 
indicates that there is no present intention of removing the 
Supreme Court from London. If it should hereafter become 
necessary to do so, ample notice will be given of the date and 
place of the sitting of the courts. It is also stated that it is 
intended that the Autumn Assizes should be held as far as 
possible in accordance with the arrangements already made 
and published. 
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Criminal Law and Practice. 


FORGERY BY INSERTION OF INCORRECT 
DATE. 

CONCERNING the crime of forgery there are many popular 
misconceptions, not the most illogical being that of Sir Ruthven 
Murgatroyd, in ‘‘ Ruddigore,” with his: “If I can’t forge my 
own cheque, whose cheque can I forge ?”’ It is, nevertheless, 
a crime which is capable of precise legal definition and has 
been so defined both at common law and by fairly recent 
statute. Blackstone (Vol. 4, p. 247) defined it as “the 
fraudulent making or alteration of a writing to the prejudice 
of another man’s right.” This definition was confirmed as 
recently as 1896 in R. v. Riley [1896] 1 Q.B. 309. 

The statutory definition is contained in s. 1 (1) of the 
Forgery Act, 1913, which provides: “ For the purposes of 
this Aet, forgery is the making of a false document in order 
that it may be used as genuine.” Sub-section (2) of s. 1 
enumerates a number of instances in which a document 
will be held to be false within the meaning of the Act. One 
of these instances was the subject of a recent important 
decision in the Court of Criminal Appeal (R. v. Wells (1939), 
27 Cr. App. Rep. 72). Subsection (2) provides (inter alia) that 
“a document is false within the meaning of this Act if... 
the time or place of making, where either is material. . .is 
falsely stated therein.” 

The facts of the case were not in dispute. H, a solicitor, 
executed a deed of settlement in favour of his six years old 
son, naming himself, his wife and the appellant, who was a 
chartered accountant, as trustees. The appellant’s firm sent 
the deed on 3rd April, 1936, to the local inspector of taxes 
with an application for repayment of tax for the year 1935- 
1936. Clause 3 of the deed contained a power of revocation. 
On 21st April, 1936, the deed was sent back to the appellant’s 
firm by registered post, and delivered to them the next 
morning. A repayment of £42 15s. tax was made on the 
claim. 

On 13th May, 1936, the provisions of a Finance Bill were 
published. Among those provisions was one that: no deed 
such as that executed by H was effective for the purpose 
of reclaiming income tax upon the payments made under it 
unless it was an irrevocable settlement made before 22nd April, 
1936. The appellant’s attention had been drawn to this, 
on 18th May, 1936, by a publication issued by a concern 
called “ Taxation Practical Service.” On 20th May, 1936, 
H and the appellant executed upon the deed of 2nd March, 
1936, an indorsement bearing the date 21st April, 1936, 
cancelling the power of revocation, but confirming the deed 
in all other respects. The appellant considered the matter 
in consultation with C, a solicitor. 

On 16th July, 1936, the Finance Act was passed and 
s. 21 (10) provided: ‘ This section applies to every settle- 
ment, except a settlement made or entered into before 
22nd April, 1936, which immediately before that date was 
irrevocable.” 

In June, 1937, the appellant applied to the income tax 
authorities for a rebate of income tax on behalf of H’s son, 
hut in the correspondence which followed, and even when the 
deed of 2nd March, 1936, and the supplemental deed of 
20th May, 1936, were sent to the inspector of taxes, no 
mention was made of the fact that the indorsement dated 
2lst April, 1936, had in fact been executed after that date. 

The appellant was convicted at the Central Criminal 
Court of uttering a forged deed, was sentenced to seventeen 
days’ imprisonment and was ordered to pay the costs of the 
prosecution to an amount not exceeding £100. 

At the conclusion of the case for the prosecution, counsel 
for the defence had submitted that there was no case, relying 
on R. v. Ritson (1869), L.R. 1 C.C.R. 200. In that case 
father and son were indicted for forging a deed with intent 
to defraud G. The father was a builder and had given G 
an equitable mortgage by written agreement and deposit 





of title deeds of land which he held in fee to secure loans 
amounting to over £730. Subsequently, the father assigned 
all his property to B for the benefit of his creditors, and later, 
together with B, conveyed to G the freehold of the mortgaged 
property in consideration of another advance. Some time 
later the father executed a deed of assignment for a long 
term in favour of his son of a large part of the land already 
conveyed to G. This deed was falsely ante-dated before 
the conveyance with B to G of the freehold, and it was 
used to resist G’s claim to possession of part of the land. 
The prisoners were found guilty and their convictions were 
affirmed in the Court of Crown Cases Reserved. 

The important passages in the judgments of the court 
in that case were the approval by Blackburn, J., of Gilbert, 
C.B.’s definition of forgery in Bac. Abr. A., and the judgment 
of Lush, J. The definition so approved was: “ The notion 
of forgery doth not so much consist in the counterfeiting 
of a man’s hand and seal, which may often be done innocently, 
but in the endeavouring to give an appearance of truth to 
a mere deceit and falsity ; and either to impose that upon 
the world as the solemn act of another, which he is in no way 
privy to, or at least to make a man’s own act appear to be 
done at a time when it was not done, and by force of such 
a falsity to give it an operation, which in truth and in justice 
it ought not to have.” 

The judgment of Lush, J., was quite short : “ If the prisoner 
had put the true date to the deed in the first instance and then 
altered it there could not have been a question as to its being 
a forgery within the statute. It seems absurd to hold that 
the making a deed falsely dated from the beginning, whereby 
a fraudulent operation is given to it, would not equally 
be a forgery. The Legislature used the word ‘forge’ in 
the sense of the decided authorities, namely, the making 
of a deed which purports to be that which it is not.” 

The submission of the prosecution in R. v. Wells was 
that there was no evidence that on 20th May, 1936, the date 
when the indorsement on the deed was executed, the date 
of the deed was material. Both the Recorder and the Court 
of Criminal Appeal rejected that contention on the ground 
that even though the Finance Bill was not law on that date 
and, therefore, the date might subsequently become im- 
material, that did not prevent the date from being material 
on that date. Other arguments were directed to show that 
the supplementary deed was unnecessary, both on the 
construction of the Finance Bill and on the construction of 
the deed. These arguments were also rejected, as they 
could not go so far as to show that the date was immaterial. 
The conviction of the appellant was affirmed and the appeal 
dismissed. 

It is not so difficult, therefore, to imagine circumstances 
under which a man might forge his own cheque, if not his 
own will, provided that he intends to defraud, and the 
decision in R. v. Wells is a striking illustration of the 
comprehensive sweep of the English criminal law. 








Liability for War Damage 
(Miscellaneous Provisions) 
Act, 1939. 


LIABILITIES in respect of goods lost or damaged by war are 
now dealt with by the Liability for War Damage (Miscellaneous 
Provisions) Act, 1939. The Act was passed on the 7th 
September, 1939, but under s. 8, is deemed to have come into 
operation on 3rd September, 1939. 

“Loss by war”’ and ‘*‘ damage by war” are defined (s. 8) 
as respectively, loss (including destruction) and damage 
caused by, or in repelling, enemy action, or by measures 
taken to avoid the spreading of the consequences of damage 
caused by or in repelling enemy action. This definition is 


”» 
“ 
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almost identical with the definition of ** war damage ” in the 
Landlord and Tenant (War Damage) Act, 1939. 

Section 1 deals with liabilities in respect of bailments of 
goods. It applies to all bailments, whether made before or 
after 3rd September, 1939. The object of the section is 
obviously to modify hirers’ liabilities in respect of hiring and 
hire-purchase contracts. In such contracts the hirer is subject 
to implied obligations (except in so far as such obligations 
are excluded by the express terms of the contract), to take 
care of the chattels hired (Coggs v. Bernard (1703), 2 Ld. Raym, 
909), to keep them in repair (Robertson v. Amazon Tug and 
Lighterage Co. (1881), 7 Q.B.D. 598), and to restore them to 
the owner at the end of the hiring in as good a condition 
as that in which he received them, fair wear and tear excepted : 
Dollar v. Greenfield, The Times, 19th May, 1905. Usually, 
however, the owner is protected by express terms in the 
contract. 

The section deals with both express and implied obligations, 
as well as obligations imposed by any enactment, rule of law 
or custom. It enumerates these as follows: obligations, 
(a) to insure against loss of or damage to the goods: (b) to 
repair damage to the goods; (c) to replace the goods in the 
event of loss; (d) to restore the goods or deliver them up in 
good repair, notwithstanding such loss or damage; (e) to 
continue to pay for the hire of the goods, notwithstanding 
such loss or damage ; or (f) to pay damages or compensation 
for any loss of or damage to the goods. These obligations, 
the section enacts, subject to certain exceptions which follow, 
shall be deemed not to extend to loss or damage by war. 

The first exception arises where goods are being kept of 
transported in a manner or at a place which is contrary to 
the terms of any contract relating to the custody or transport 
thereof. Any loss or damage, whether arising from war or 
other causes, which occurs during such a period, will not be 
prevented from being the bailee’s responsibility by anything 
in s. 1, without the court’s special dispensation. This 
dispensation may be granted in proceedings to enforce the 
liability of the bailee, where the bailee satisfies the court that 
he had reasonable grounds for believing that the goods were 
less likely to be lost or damaged while being kept or trans- 
ported in the manner or place in which they were kept or 
transported, than while being kept or transported in 
accordance with the terms of the contract. 

The second exception is one which seems specifically to 
permit “ contracting-out ” (forbidden in the case of the 
Landlord and Tenant (War Damage) Act, 1939). It provides 
that nothing in s. 1 shall relieve a bailor or bailee of any 
liability imposed by any contract if the liability is expressly 
related to war by the terms of the contract (s. 1 (3)). This, 
however, is subject to the important modification that it does 
not apply to liabilities imposed on a bailee by (a) a hire- 
purchase agreement to which the Hire Purchase Act, 1938, 
applies; or (6) a hiring agreement under which the rate of 
hire does not exceed the rate of twenty pounds per annum, 
Bailees under such agreements are therefore protected by s. 1 
in case of war damage or loss. There may be some difficulty 
in determining to which agreements the Hire Purchase Act, 
1938, applies. Section 1 of that Act clearly applies the Act 
to all hire-purchase agreements under which the hire-purchase 
price or total purchase price, as the case may be, does not 
exceed (a) where the agreement relates to a motor vehicle 
or railway wagon or other railway rolling stock, the sum of 
fifty pounds, (6) where the agreement relates to livestock, 
the sum of five hundred pounds, and in any other case, the 
sum of one hundred pounds. Section 20 (3), however, adds 
that the Act, save in respect of certain specified sections, does 
not apply to any hire-purchase agreements made before the 
commencement of the Act. Part of the Act therefore applies 
to such agreements, and part does not, and therein lies the 
difficulty of deciding to which agreements the Act applies. 





within the 1938 Act from a_ credit-sale agreement, and 
reference must be made to the definitions of those agreements 
ins. 21l of the 1938 Act. In practice the difficulty will probably 
be resolved by construing “ hiring agreement” to include 
* hire-purchase agreement,” usually quite a correct con- 
struction, and accordingly hirers liable to pay at a rate not 
exceeding twenty pounds per annum will be protected by s. 1 
of the new Act. 

Liabilities in respect of goods on approval or sale or return, 
or other similar terms, are also dealt with by the Act. Where 
obligations are imposed on “ buyers” by the terms of such a 
contract or by custom in the case of such a contract, to pay 
the price of the goods in the event of their being lost or 
damaged before the property therein would otherwise have 
passed to the buyer, such obligations shall be deemed not to 
extend to loss or damage by war (s. 2). The section does not 
apply if the loss or damage in the event of which the buyer is 
liable to pay the price of the goods is expressly related to 
war by the terms of the contract, except in a case where the 
price of the goods does not exceed twenty-five pounds, in 
which case the section applies for the protection of the 
‘ buyer.” 

The Act also limits the obligation of innkeepers as such to 
make good any loss of or damage to goods, by excluding loss 
or damage by war (s. 3). Pawnbrokers are also protected 
in case of loss or damage by or in consequence of fire, being 
loss or damage by war, to a pledge on which a loan of ten 
pounds or less has been made, whether before or after 
3rd September, 1939. In such a case, notwithstanding s. 27 
of the Pawnbrokers Act, 1872, or of any contract, (a) the 
pawnbroker shall not be liable to make any payment in respect 
of the value of the pledge; and (b) unless (in the case of 
damage) the pawner redeems the pledge, he shall not be liable 
to repay the loan. 

Finally, there are provisions with regard to customs and 
excise duties. The duty will not be chargeable if the goods 
are lost by war before the duty is paid and (in the case of an 
excise duty) before the goods have left the entered or registered 
premises of the manufacturer. In the same case if the goods 
are damaged by war, then (a) where the duty is chargeable by 
reference to value, the value of the goods shall be taken to be 
the value thereof as reduced by the damage ; (4) in any other 
case, the goods may be abandoned to the Commissioners of 
Customs and Excise and thereupon the duty shall not be 
chargeable. Moreover, if the occupier of a warehouse can 
prove that his failure to produce to an officer of Customs and 
ixcise on request goods deposited in his warehouse, was due 
to the fact that the goods or the warehouse have been lost 
or damaged by war, he will not be liable to pay any sum, 
whether by way of duty or otherwise. 








A Conveyancer’s Diary. 


I sHALL hope next week to say something about the Possession 
of Mortgaged Land (Emergency Provisions) 


National Bill, which is expected to become law 
Service : on about the day on which this article 
Powers of appears. Apart, however, from that Bill, | 
Attorney. have not yet found any Bill or Act which 


directly interferes with the ordinary law of 
conveyancing, as distinct from that of landlord and tenant. 
But I think that something must now be said about the 
very pressing question of delegation of the rights and powers 
of a person (whether his individual rights or his rights as a 
trustee) who is occupied in the public service and unable to 
attend personally to his affairs. 
Almost any adult man and many adult women may now at 
any time be so placed as to be in practice incapable of managing 
their own affairs. They may be on active service with the 


It is also necessary to distinguish a hire-purchase agreement - armed forces, either in the United Kingdom or elsewhere, or 
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they may be entirely occupied, here or abroad, with Govern- 
ment business, or they may be in a civil defence service which 
leaves virtually no spare time: for example, I understand 
that members of the London Auxiliary Fire Service are often 
on duty for continuous periods exceeding twenty-four hours. 
Again, they may become prisoners of war, military internees 
in neutral countries, or civil internees in enemy countries. 

A person in any such position is hardly capable of attending 
to his own business, and is not much use as a trustee. A 
person so placed, or liable to be so placed, will therefore certainly 
wish to delegate his trusts and probably his own business to a 
trusted agent. 

As regards his own affairs, he can, of course, execute a 
power of attorney. The law on this subject is reasonably well 
understood, and the modern statutory provisions regarding 
it are to be found in L.P.A., 1925, ss. 123-5. But, in 
present conditions, there is one really serious difficulty which 
seems to call for emergency legislation. It is elementary 
that a power of attorney (like any other agency) is terminated 
by the death of the principal. Accordingly, the common law 
rule is that if the principal is in fact dead when the agent 
purports to do an act, the act is void, and the agent is liable 
for breach of warranty of authority. This rule is modified in 
the case of powers of attorney by L.P.A., ss. 124, 126, and 
127, by which: (1) An attorney acting in good faith 
and without notice of the revocation of the power is 
not to be liable in damages: s. 124 (1); (2) An attorney’s 
statutory declaration immediately before or within three 
months after the act done that he has no such notice is 
“conclusive proof of such non-revocation”: s. 124 (2); 
a provision which presumably has to be read as applying only 
to the question of the attorney’s liability dealt with in the 
preceding sub-section, and not as validating the invalid act ; 
(3) A power of attorney given for value may be made irrevoc- 
able even by the donor’s death: s. 126; (4) A power of 
attorney, whether given for value or not, may be made 
irrevocable, even by the donor’s death, for a fixed period not 
exceeding a year. : 

Now, in a war, the donor may disappear, and it may well 
not be known to his attorney that he is dead ; in such a case 
the attorney may easily do invalid acts without knowing that 
he has done so. Or the donor may be reported ‘* missing ”’ 
or “ missing, believed killed.” If so, great difficulties arise, 
as it may be impossible for lack of evidence to get probate 
on the footing that the donor is dead, while the attorney is 
immobilised because he has reason to think, though no proof, 
that the donor is dead. This difficulty was dealt with during 
the last war in the case of the attorneys of trustees by s. 5 
of the Execution of Trusts (War Facilities) Act, 1915, which 
provided for a presumption of life until there was definite 
news of death or until presumption of death by the Probate 
Division, notwithstanding that the donor might be reported 
“missing”? or “ missing, believed killed.” This provision 
ought now to be re-enacted and extended to all powers of 
attorney executed by persons engaged on national service 
and should not be confined to the attorneys of trustees. In 
the meantime, if a power of attorney has to be executed 
urgently, the legal advisers of the intending donor should 
seriously consider whether they ought not to advise him to 
execute a power, irrevocable, say, for six months, under 
L.P.A. 127. 

At the date of the last war there was no ordinary power 
for trustees to delegate ; accordingly the Execution of Trusts 
(War Facilities) Acts, 1914-1915, had to be passed, to enable 
trustees on active service to delegate. The position is 
now altered by the T.A., 1925, s. 25, which enables 
delegation by a trustee who is intending to remain out of the 
United Kingdom for more than a month. This power of 
delegation is limited in various ways: First, it is not available 
at all if the trustee is going to remain in the United Kingdom : 
subss. (1) and (3). This restriction may create inconvenience 





where the trustee is in the United Kingdom but practically 
unavailable, as, for example, if he is with an anti-aircraft 
battery. Next, the donor is without qualification liable for 
the acts of the donee, as if they were his own: subs. (2)— 
hardship may well arise from this provision. Third, the 
procedure is cumbrous, as the document has to be filed at 
the Central Office within ten days and be accompanied by a 
statutory declaration : subs. (4). So long, however, as this 
tule is in force, persons concerned should employ the form of 
declaration recently settled by the Senior Master, which 
Messrs. Gregory, Rowcliffe & Co. were good enough to supply 
to the Editor of this journal, and which was published in our 
correspondence column a week ago. The great advantage of 
s. 25 is that by subs. (8) acts done under the powers are valid 
in favour of a person dealing with the donee, unless that 
person had actual notice that the powers had never come 
into operation or had been revoked. Further, the section 
applies to a tenant for life or statutory owner (subs. (11)) 
and to a personal representative, since “‘ trustee” in the Act 
includes a personal representative : s. 68 (17). 

What seems to be necessary is a short Act amending s. 25 
for the duration of the war by providing that the power to 
delegate may be exercised by any person on national service 
or about to proceed upon such service whether in the United 
Kingdom or abroad. ‘* National service” should be at least 
as widely defined as was “ war service” in the Act of 1914. 
That definition included active service with the army or navy, 
service abroad with such organisations as the Red Cross, 
and the position of prisoners of war or internees. At the 
present day, persons on active service with the Air Force 
should, of course, be included, and also, probably persons 
called up for civil defence or travelling abroad in the non- 
military service of the state. In present circumstances the 
filing of a statutory declaration might also usefully be 
dispensed with. 


Pending legislation on these matters use must be made of 


T.A., s. 25. If there are three or more trustees the donor 
will presumably delegate to his co-trustees. But it must be 
remembered that the donee may not be the only other 
co-trustee, unless such co-trustee is a trust corporation. 


As great difficulties may arise if a trustee once gets out of 


reach without executing a power of attorney, it is desirable 
that solicitors should be alert to suggest that one should be 
executed in cases where it is likely to be necessary. If a 
complete deadlock arises owing to a trustee who has not 
delegated becoming entirely inaccessible, recourse may have 
to be had to the provisions of s. 36 for removing a trustee 
who is absent from the United Kingdom for over a year or 
is ‘‘ineapable”’ of acting therein. I do not think that 
‘incapable ” is limited to mental incapacity, and I suggest 
that it covers any state of affairs in which the trustee is in 
fact unable to perform his functions. 








Landlord and Tenant Notebook. 


THE object of Pt. IL of the Landlord and Tenant (War 
Damage) Act, 1939, is to enable a tenant, 


Disclaimer either entirely to disclaim and surrender 
and Retention his lease to his immediate landlord, or to 
of Leases retain it on altered terms, where the land 
under the comprised in the lease is unfit by reason 
Landlord and of war damage. There is a full definition 
Tenant (War = of the word * unfit” in s. 24. It means, 
Damage) Act, in relation to buildings or works, or to land 
1939. of which three-quarters or more of the 


value is attributable to buildings or works, 
unfit for the purpose for which those buildings or works were 


used or adapted for use immediately before the occurrence of 
the war damage in question, having regard to the class of 


tenant likely to occupy similar buildings or works which are 
not unfit for that purpose, to the standard of accommodation 
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available at the material time, and to all other circumstances. 
In relation to other land * unfit’ means unfit for any purpose 
for which the tenant can be reasonably expected to use the 
land, having regard to the terms of the lease under which it 
is held. In view of the difference between the two definitions, 
it is not unreasonable to suppose that the evidence of an 
expert valuer will be of the greatest assistance to a judge, 
while in the absence of some such evidence the judge will be 
in a difficulty in a large number of cases. 

“ War damage” is comprehensively defined in s. 24 as 
damage caused by or in repelling enemy action, or by measures 
taken to avoid the spreading of the consequences of damage 
caused by or in repelling enemy action. 

Disclaimer is effected by the tenant serving on the landlord 
a “ notice of disclaimer ” (s. 4 (2) (a)), stating that he elects 
to disclaim the lease. This notice must contain such of the 
following particulars as are known or can reasonably be 
ascertained by the tenant: (a) the term of and the rent 
reserved by any immediate underlease of the land comprised 
in the lease or any part thereof; (b) the name and address of 
the person to whom that underlease was granted and of the 
person (if any) to whom it has been assigned ; (c) if the term 
created by the lease is mortgaged, the fact of the mortgage 
and the name and address of the mortgagee and his successor 
in title (if any) (s. 7). 

Within seven days after serving his notice of disclaimer 
the tenant must serve all persons claiming immediately under 
him in respect of the land (whether as assignee, mortgagee or 
lessee) with a notice stating that he has served a notice of 
disclaimer, and the name and address of the landlord on whom 
it was served, and such other particulars as are necessary to 
identify the lease disclaimed. Every person who receives 
such a notice must, within seven days, serve every person 
immediately deriving from him an interest in the land or to 
whom he has immediately assigned such an interest with a 
notice. This notice must state the date on which the notice 
was served on him by the tenant, the terms of that notice, 
and the fact that failure by any person to comply with any 
part of s. 7 renders a person liable to make good to any other 
person any damage suffered by that other person by reason 
of the failure. 

The method by which the court may be called upon to 
decide questions of unfitness in relation to property in respect 
of which a notice of disclaimer is served, is described in s. 6. 
The persons, in addition to the landlord, who may apply to 
the court where a notice of disclaimer is served, are (a) any 
person having an interest in or derived out of the term created 
by the lease to which the notice relates; or (6) any person 
having an interest in the reversion immediately expectant on 
the determination of that lease. The applicant must ask the 
court to determine whether the notice is of no effect on the 
ground that the land comprised in the lease was not unfit by 
reason of war damage at the time when the notice was served. 
The application must be made within one month from the 
service of the notice of disclaimer. 

One of the methods by which the landlord may obtain a 
decision of the court is by serving on the tenant a * notice 
to elect.” This notice can only be served where the tenant 
has omitted to serve on his landlord either a notice of 
disclaimer, or a notice of retention, stating that he elects to 
retain the lease on the terms specified in the Act. The notice 
to elect requires the tenant to serve on the landlord within the 
period allowed by the Act (set out in the rather long provisions 
of s. 5) (see below) either a notice of disclaimer or a notice of 
retention. 

Within one month from the service on the tenant of a notice 
to elect, the tenant may serve a * counter-notice ” on the 
landlord. This counter-notice must (a) claim that the notice 
to elect is of no effect on the ground that the land to which 
it relates was not unfit by reason of war damage at the time 
when the notice was served ; and (b) state that the effect of 





the counter-notice is that the notice to elect shall be of no 
effect (s. 6 (3)) unless the court, on the application of the 
landlord made within fourteen days from the service of the 
counter-notice, determines that the land in question was unfit 
by reason of war damage at the time when the notice to elect 
was served. 

The landlord should for his own protection make an applica- 
tion to the court under s. 6 where he considers that his premises 
are not unfit, for if he does not, and the court is thus not given 
an opportunity to decide that a notice of disclaimer or a notice 
to elect is of no effect on the ground that the land to which it 
relates was not unfit by reason of war damage at the time of 
the service of the notice, the land will be deemed for the 
purpose of any proceedings pursuant to the notice to have been 
unfit by reason of war damage at that time (s. 6 (5)). 

If the court decides that the premises were unfit, it has 
power to extend the period permitted by the Act for service 
of the notice by the landlord to avoid disclaimer, or for 
compliance by the tenant with the notice to elect (s. 6 (4)). 

The permitted period for these acts is one month from the 
date when the notice to elect, or the notice of disclaimer, as 
the case may be, was served (s. 5 (1)). Provision is made for 
the extension of this period where the tenant on whom a 
notice to elect is served, or his predecessor in title, has granted 
an underlease which comprises the land to which the notice 
relates, or any part thereof. In order to obtain this extension 
the tenant must within fourteen days from the service of the 
notice upon him, serve on the sub-tenant a notice to elect, 
and inform the landlord in writing that such a notice has been 
served. The extension that must be permitted by the court 
is until the expiration of seven days from the date of com- 
pliance by the sub-tenant with the notice, where the tenant’s 
period of one month expires before the expiration of that 
period of seven days. Where the sub-tenant fails to comply 
with the notice to elect within the permitted period, the 
tenant’s month must be extended until the expiration of 
seven days from the end of the sub-tenant’s month, if the 
tenant’s month expires before the end of seven days from the 
end of the sub-tenant’s month. Exactly analogous provision 
is made for the extension of the landlord’s month in which he 
may serve his tenant with notice to avoid disclaimer, in a case 
where the landlord is himself a tenant of the land under a 
superior lease (s. 5). 

The court may extend or abridge any of these periods on 
any terms it thinks fit, on the application of any person 
affected by the extension or abridgment. Such an applica- 
tion may be made either before or after the expiration of the 
period. If made after the expiration of the period, the court 
must be satisfied, before extending the period, that the 
interests of persons affected by the extension other than the 
applicant will be adequately protected by the court’s terms 
or by agreement or otherwise. 

When a notice of disclaimer takes effect it operates retro- 
spectively as from the date when it was served. As from that 
date the lease disclaimed is deemed to have been surrendered 
and all sub-leases derived from the disclaimed lease are also 
deemed to have been surrendered (s. 8 (2)). Exception, 
however, is made in the case of a sub-lease (a) by virtue whereof 
any person is entitled to the actual occupation of the land 
comprised in the disclaimed lease or of any part thereof ; 
and (b) in respect of which no notice of disclaimer has been 
served. The effect of the notice of disclaimer is also to 
extinguish, as from the date of service, all interests in the 
term created by the disclaimed lease or any sub-lease which 
is deemed to be extinguished (s. 8). A notice of disclaimer, 
notice of retention or notice to elect will have no effect if 
served in respect of any sub-lease deemed to be surrendered 
by virtue of s. 8. 

The court also has power to modify the effect of a notice 
of disclaimer, but this, and other provisions of the Act, must 
be left over until next week. 
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Our County Court Letter. 
HIRE-PURCHASE OF MOTOR CYCLE. 


In a recent case at Plymouth County Court (Associated 
Automobile Agencies v. Walsley) the claim was for £20 as an 
instalment due under a hire-purchase agreement of a motor 
cycle. A preliminary objection was taken that, at the 
relevant date, the plaintiffs were not the real owners under 
the Sale of Goods Act, 1893. The objection was overruled. 
The defendant’s case was that, after paying one instalment, 
he found the cycle was unsatisfactory. Another machine 
was accordingly to be supplied and the defendant signed 
a second agreement on the understanding that the first was 
cancelled. The next day he was told that there was some 
hitch in the transference of the insurance, and, until an 
arrangement could be made, he was given a third machine 
on loan. This machine, however, was not the subject of 
the second agreement, although the plaintiffs had admittedly 
acted as if they considered the account for the first machine 
was still open. The plaintiffs’ case was that, after arranging 
to supply the defendant with a second (and more powerful) 
machine, they had doubts as to his competence as a driver. 
Accordingly, no agreement was ever entered into, with regard 
to the second machine, and the agreement relating to the 
first machine remained in full force. His Honour Judge Lias 
observed that the transactions occurred in July, 1938. In 
December, the defendant had written in reference to “ my 
machine,” and had asked to be released from the agreement. 
The inference was that he was referring to the machine in 
the original agreement, which was accordingly binding upon 
him. Judgment was given for the plaintiffs for the amount 
claimed, with costs. 


WARRANTY OF PONY. 


In Stedman v. Statter, recently heard at Malvern County 
Court, the claim was for damages for breach of warranty. 
The plaintiff's case was that a pony had been sold to him as 
a hunter, whereas it was suffering from an affection of the 
heart. The defendant’s case was that he had only said that 
the pony was a good jumper, and had been hunted by his 
step-son two years ago. After two years without a saddle 
it was naturally fat, and the heart trouble may have been 
due to the pony being over-ridden too soon after the purchase. 
The pony should have had at least three weeks’ walking 
before strenuous use and was worth £25 as a hacker, apart 
from the question of hunting. His Honour Judge Roope 
Reeve, K.C., held that the casual conversation had amounted 
to a warranty. Judgment was given for the plaintiff for £15 
and costs. 


REPAIRS TO CAR. 


In a recent case at Chippenham County Court (Arthur 
Williams, Ltd. v. Evans) the claim was for £13 in respect of 
work done to a motor car. The plaintiffs’ case was that the 
engine had been rebored and the bearings adjusted. An 
appropriate price had been quoted of £8, but, a few days after 
the work was done, a noise came from the engine. The 
bearings were found to have been damaged again, but they 
were duly repaired and the defendant was driven fifty miles 
in the car, without complaint, before taking delivery on the 
second occasion. In payment, the defendant gave a 
promissory note for £3 and a cheque for £10, but the latter 
was dishonoured. The defendant’s case was that he only 
gave the documents because the car would not otherwise 
have been handed over. The cheque, however, was expected 
to be met. The car had been bought second-hand, but 
there was no improvement in its condition, and it was using 
too much oil. Owing to the time the plaintiffs kept the car, 
the defendant had been caused inconvenience in his work 
as a salesman. His Honour Judge Kirkhouse Jenkins, K.C., 
gave judgment for the plaintiffs, with costs. 


Correspondence. 


[The views eapressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. ] 


The Law Society. 

Sir,—I expect there are many members of The Law Society 
who, in common with myself, have heard with considerable 
surprise the announcement that the Council had moved their 
offices and headquarters to Newbury. 

We appreciate, of course, that it is necessary for the Council 
to take reasonable precautions with regard to its records, ete., 
in case of emergency, but it is hardly an inspiring example to 
those of us who are endeavouring to carry on in London to 
find that they have thought it necessary to take such drastic 
action. I gather that a large number of the staff have already 
had notice to go, and that the library has been depleted of 
its officials, and that, generally speaking, the organisation 
at The Law Society in Chancery Lane has more or less ceased 
to function. Surely it should be possible for the Council to 
arrange, at all events, to retain the nucleus of an organisation 
at Chancery Lane to enable those solicitors who believe that 
the necessity for evacuation has been considerably exaggerated, 
to receive that service and assistance to which they are 
entitled ? 

London, W.C.1. 

13th September. 

[Since receiving the above letter the copy of the reply 
thereto from the Secretary of The Law Society has been sent 
by our correspondent. It is only fair to point out that in his 
reply the Secretary explains that, notwithstanding the 
evacuation, much of the Society’s work will continue at their 
Head Office in London, and that the library and luncheon 
room are still open and that the Council and its Committees 
will continue to meet there.—Kp., Sol. J.] 


HERBERT S. SYRETT. 


Powers of Attorney by Trustees serving 
abroad. 

Sir.—We were much interested in Messrs. Gregory> 
Roweliffe & Co.’s letter in your issue of the 16th September 
but a further difficulty has arisen with us in the case of an 
officer who has already left England without making the 
declaration. The form of declaration would, in this case, 
require further alteration, and, as a commissioner could only 
with difficulty be found abroad, would it not be possible to 
provide that a declaration taken before a sepior officer of 
the Army should be accepted ? 

Newport, Mon., 

18th September. 


Hornpy & BAKER JONES. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


18 SepTEMBER.—On the 18th September, 1751, five 
convicted felons were brought to the bar 

at the Old Bailey to receive the King’s pardon which would 
save them from the gallows on condition of transportation. 
Four accepted, but to the pained surprise of the judge, Philip 
Gibson, convicted of a street robbery, refused the favour, 
insisting on being hanged. The members of the court argued 
with him for some time and then put him back till the next 
Sessions to think it over. By then he had changed his mind. 


19 SepTEMBER.—The criminals condemned to death when 
the Old Bailey Sessions ended on the 
19th September, 1750, had the unusual experience of being 
hanged by a fellow criminal. In May, John Thrift, the 
executioner, had been convicted of murdering a man in a 
quarrel, but had got off with a sentence of fourteen years’ 
transportation. He now received a free pardon and resumed 
the exercise of his office. It was thought by some that this 
strange clemency on the part of the authorities was intended 
as an affront to the Jacobites, to whom Thrift was exceedingly 
obnoxious for having carried out the sentences on the rebels 
condemned after Prince Charlie’s rising. 
20 SepTEMBER.—On the 20th September, 1783, no less 
than fifty-eight convicts received sentence 
of death at the Old Bailey. The Deputy Recorder, in an 
“uncommonly pathetic’ address to the condemned, expressed 
his concern that laws written in blood should in so many 
instances have lost their terror. He advised them not to look 
at their comparative guilt nor to expect any mercy on earth, 
as mercy to the individual would be cruelty to the community. 
He told them that their death was a passage to a state of 
happiness or misery as the Almighty in His justice or mercy 
should be pleased to make it and bade them seek true 
repentance. 
21 SepTEMBER.—On the 2Ist September, 1752, James 
Stewart of the Glen was tried at Inverary 
for the murder of Colin Campbell of Glenure. In the years 
following Prince Charlie’s rising the Campbells and the 
Hanoverians were holding down the sullenly Jacobite High- 
landers, and the Duke of Argyll, sitting in the Campbell 
stronghold with a jury of Campbells, condemned James 
Stewart. Whose hand it was that fired the shot that struck 
down Colin Campbell riding along a wild road in the Appin 
country to evict certain Jacobite tenants from lands forfeited 
after the rising is still uncertain, but Stewart of the Glen 
undoubtedly ranks among the unjustly condemned. 


22 SepreMBER.—The Irish had always an instinct for 
retaliation. On the 22nd September, 

1734, as Paul Farrell, called ‘‘ Gallows Paul” because of his 
efficiency as a constable, was conducting a prisoner to 
Kilmainham Gaol, the Dublin mob, who bore him many 
grudges, set on him, barbarously mutilated him and hanged 
him on a tree, where he remained till midday on the morrow. 


23 SEPTEMBER.—On the 23rd September, 1710, Lord 
Cowper’s first term as Lord Chancellor 

came to an end when the Whigs were dismissed. 
24 SEPTEMBER.—On the 24th September, 1790, Francis 
Fonton, a clerk in the 3 per cent. 
office at the Bank of England, was sentenced to death at 
the Old Bailey for an ingenious forgery in the books 
by which he had gained £450. The Recorder seized the 
occasion to spread himself, beginning with a warning 
that no mercy could be expected, and expressing the 
hope that his example would convince others disposed 
to offend in the like manner that no art, no cunning, 
no experience or knowledge of the subject, no character, 
however imposing by the gravity which is supposed to attach 
itself to old age, would cover fraud from detection, since 








sooner or later dishonesty would lead to that disgraceful end 
which he was about to suffer. 
THe WeeEkK’s PERSONALITY. 

When the Whigs were put out of office in 1710, Queen Anne 
was far from anxious to lose the services of Lord Chancellor 
Cowper, and most earnestly pressed him to retain the Great 
Seal, but loyalty to his colleagues compelled him to go out 
with them, and he remained in opposition till the close of 
the reign, supported by the consciousness of having acted 
honourably and energetically engaging in political warfare. 
When the Elector of Hanover arrived in England as George I 
four years later, Cowper once again took his place on the 
Woolsack. During his four years out of office he had not 
neglected to keep his mind in touch with the law, so that he 
returned to the Court of Chancery with fresh lustre and so 
conducted its business as to leave his mark on its history. 
Even his enemies were obliged to allow him this much praise : 
All the great success he has met with is due to the brightness 
of his own genius; he owed much more to his natural than 
acquired parts. His memory was good; so was his luck ; 
to those were joined a great deal of wit.” For his friends no 
eulogy was too high: ‘* He was the most accomplished lawyer, 
civilian and statesman that England bore for many ages past. 
He had received from nature excellent endowments, a bright, 
quick penetrating genius, a manly flowing eloquence, a 
gracious aspect, all that’s necessary to form a complete 
orator.” 


WaR AND THE Law. 

War’s alarms have not spared the legal profession. The 
Inns of Court Regiment before the actual outbreak felt more 
realism than usual in the make-believe which transformed 
part of its strength into a band of Arab rebels infesting 
Wiltshire, and other activities, martial and quasi-martial, 
have now occupied barristers and solicitors for some time 
past. Some people wondered why the Law Courts windows 
were measured for black-out blinds in view of the plan for 
conducting the administration of justice in the provinces in 
the event of hostilities, but they ignored the emergency 
possibilities of even that unpractical structure should the law 
desert it. The great central hall, for instance, could be used 
for drill. Riflemen of the London units of the Victorian 
volunteers of eighty years ago were made free of Westminster 
Hall for that purpose, though earlier in the century when the 
Napoleonic scare had called the English civilians to arms 
they were not made so welcome when they appeared there. 
‘** What noise is that ?”’ demanded Lord Ellenborough, C.J., 
one day when he heard the clatter of muskets in the 


neighbourhood of his court. “Oh, my lord,” replied the 


usher, “It’s only the Volunteers exorcising, my lord.” 
* Exorcising, are they ? ” exclaimed the Chief Justice. “ Well, 


sir, we shall see who is best at that. Tell the Volunteers if 
they do not depart instantly I shall commit them to the 
custody of the tipstaff.”” Perhaps his asperity arose from the 
fact that all the time he served with the Volunteers himself 
he was in the awkward squad. 

THE INNs IN ARMs. 

In those days the Law Association Volunteers (the ** Temple 
Corps’), the Bloomsbury and Inns of Court Association 
Volunteers (the “ B.I.C.A.”) and the Gray’s Inn Rifle Corps 
mustered the patriotism of the lawyers and on days of general 
inspection the Inns were bright with gay uniforms. The 
future Lord Chancellor Campbell, who enrolled in the B.I.C.A. 
under Lieutenant-Colonel Cox, a warlike Master in Chancery, 
wrote: “ While our rivals could boast of most of the 


dignitaries of the law and were renowned for their * belly- 
gerent ’ appearance, we consisted chiefly of lean students and 
briefless barristers, so that we were in great hopes that if we 
did go into the field, before the end of the campaign fatigue 
alone would have made great openings for us in Westminster 
Hall.” 
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PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 
Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 





Gift to Parochial Church Council for Upkeep of Graves. 

(). 3669. We act for the vicar of a local parish to whom 
is being paid the sum of £150 for the churchyard fund and 
for the permanent upkeep of several graves belonging to 
one family. The person paying this money has asked the 
parochial church council to enter into a covenant for the 
upkeep of these graves. There appears to be no form of 
covenant to meet this case in the usual books of precedents, 
and, as subscribers to THE SoLicrrors’ JOURNAL we shall be 
glad if you can suggest where an appropriate precedent. can 
he obtained, 

A. We are not surprised that no precedent of such a deed 
of covenant is found as we do not think anyone ever thought 
of asking the council to bind itself. We have very grave doubts 
whether the council has power to do so. We should be 
inclined to make a gift to the council conditional on it, the 
council, maintaining the graves and on non-compliance 
with the conditions the gift to be dealt with as directed : 
see Re Chardon [1928] Ch. 464, as to bequest subject to such 
a condition. It would seem that the money should be paid 
to the Diocesan authority: see s. 5 of Parochial Church 
Council (Powers) Measure, 1921. 

Estate Duty on Interest in Expectancy. 

(). 3670. Under a personalty settlement, dated 29th May, 
1909, W.D. was absolutely entitled in reversion expectant 
upon the death of E.D. to one-third share of the funds subject 
to the trusts of the settlement. By a mortgage, dated 23rd 
November, 1922, W.D. assigned his reversionary interest 
to B.A.H. for securing £200 and interest. B.A.H. died on 
30th June, 1923, having by his will appointed H.H. as sole 
executrix thereof. W.D. died on 30th September, 1923, having 
by his will appointed E.E.D., his wife, sole executrix thereof. 
sy a transfer of mortgage, dated 26th May, 1926, the benefit 
of the mortgage, dated 23rd November, 1922, was transferred 
to E.A.T. By assignment, dated 7th March, 1928, E.A.T. 
in exercise of her power of sale as mortgagee assigned the 
reversionary interest of W.D. to R.C. absolutely. E.D. 
died recently and the trustees of the settlement are about to 
distribute the trust fund of which R.C. is entitled to one-third 
share. No claims for duty arise on the death of E.D., but 
estate duty is claimed by the authorities in respect of the 
one-third share in reversion which passed on the death of 
W.D. It appears that this estate duty was not paid by E.E.D. 
when she obtained probate of the will of W.D., nor did she 
disclose the reversionary interest. E.E.D. cannot easily be 
found and it is doubtful whether she could meet a claim for 
duty. The trustees of the settlement think that the claim for 
estate duty is a charge against the one-third share due to 
R.C., and they are unwilling to divide the fund until the 
liability is settled. R.C. is advised that the estate duty 


payable on W.D.’s interest is a personal liability of E.E.D. | 


and is not a charge upon the interest of W.D. Will you 
please advise (1) whether the estate duty is a charge upon 
the reversionary interest ; (2) whether it is a personal liability 
of E.E.D.; and (3) whether the trustees of the settlement 
would be justified in ignoring the claim and proceed to 
distribute their trust fund ? 

A. The executrix of W.D. is responsible for the estate duty 
on all personal property, including the interest in expectancy, 
of which W.D. was competent to dispose (F.A., 1894, s. 6 (2)). 





Such interest passed to E.E.D. as executrix, and the estate 





All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


In matters of urgency answers will be forwarded by post if a stamped 





duty is not therefore a charge on it under s. 9 (1) of the 
above Act. E.E.D. appears to be solely responsible. The 
only other question is whether the trustees of the settlement, 
if they made payment direct to R.C., would make themselves 
liable as executors de son tort of W.D. (New York Breweries 
Co., Ltd. v. Att.-G. [1899] A.C. 62). As to this, there is some 
little doubt, unless E.E.D. joins in the receipt. It is not 
stated whether on the sale in 1928 there was any surplus, 
over and above the mortgage debt, available for W.D.’s 
estate. If that estate has derived no benefit at all from the 
interest in expectancy, it is not clear how any claim arises. 
On the facts as stated, it is thought that the trustees would 
not incur liability. 


Costs of Administration. 

Q. 3671. Will you please advise me on a practice point 
which must often arise and yet on which I am not clear ? 
An administrator collects in the deceased’s estate, pays debts 
and funeral expenses and his solicitor draws up the division 
account, after estimating as well as he can costs for work to 
be done, including letters and attendances which will be 
incurred in actually paying over the shares to the next-of-kin. 
But one or two of the next-of-kin are in America and the 
address of one is not known. There may possibly be money 
to spend on advertisements in tracing this person. Should 
the other shares be paid out and any further expense and 
costs involved in paying the odd man in America be debited 
against that man’s share separately ? Or must all wait until 
he is found and help to pay the cost of finding him ? 

A. One can only say that in an administration action the 
court has power to direct certain costs to be charged against 
a particular share. It is considered, however, that ordinary 
enquiries, including, if necessary, advertisements, would 
ordinarily be ordered to be paid out of the general estate, 
and that solicitors can properly follow this rule and make a 
provisional distribution, reserving a sufficient amount to cover 
estimated costs of enquiries. Should the -enquiries prove 
abortive the administrator may have to issue an originating 
summons for directions or partial administration. If it is 
certain that there is a person entitled to a share whose where- 
abouts cannot be ascertained, the share can be paid into 
court, but if it is not certain into how many shares the estate 
is divisible, an application to the court will be necessary. 


Purchase of Trust Property by Spouse of Executor— 
Position. 

Q. 3672. A and B, the executors of X, put up the testator’s 
properties for sale by public auction under The Law Society’s 
Conditions of Sale. The purchaser of one dwelling-house was 
R (the husband of A). The purchase price will be paid by R 
out of his own resources and not out of what A will receive as 
a beneficiary. Can the purchase be objected to in any way ? 

A. There does not appear to be any positive rule of law to 
prohibit or invalidate a purchase of the trust estate by the 
wife of a trustee or the husband of a trustee, but the transac- 
tion is unsatisfactory. Cottenham, C., in Ferraby v. Hobson, 
2 Ph. 255, 261, said: ‘“ That trustees expose themselves to 
great peril in allowing their own relatives to intervene in any 
matter connected with the execution of the trust, for the 
suspicion which that circumstance is calculated to excite, 
where there is any other fact to confirm it, is one which it 
would require a very strong case to remove.” 
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House of Lords. 
Pratt v. Pratt. 

Lord Thankerton, Lord Macmillan, Lord Wright, 
Lord Romer and Lord Porter. 29th June, 1939. 
Divorce—DesertTion BY WiFE witHoUuT REASONABLE 

CausE—LETTERS FROM WIFE SUGGESTING RESUMPTION OF 

CO-HABITATION—-WHETHER DrsERTION ENDED. 

Appeal from a decision of the Court of Appeal upholding a 
dismissal by Finlay, J., of the appellant’s petition for divorce 
against his wife on the ground of alleged desertion. 

The parties were married in September, 1933. In August, 
1934, the wife deserted her husband without reasonable cause, 
the desertion remaining unreasonable in spite of correspon- 
dence, until September, 1936, when she wrote to her husband 
as follows: “* Dear Frank, ... Iam... writing to say I should 
like to see you. Which day suits you best? ... Do 
not imagine [am coming in a hostile spirit, I wish to meet you 
perfectly agreeably, and trust you will do the same. I wish 
to have a talk with you, but Iam anxious for it to be a perfectly 
pleasant one. The husband replied curtly, saying 
that he thought that an interview would be useless. The wife 
then wrote as follows: ** Dear Frank, Your letter received. 

I am feeling that, as we are still married, it will be best 
if we can come together, as it is undoubtedly the only course. 
My idea in coming to see you, was to discuss this, and suggest 
that we should meet occasionally in short make a new 
start with a view to making a home together in the future. 
. . . [have no wish for further hostilities or bitterness which 
do neither of us any good. Therefore I am sure you will see 
that it is essential we meet and that the future shall be 
arranged between us as agreeably as possible. ...” The 
appellant replied as before. On those facts Finlay, L.J., 
and the Court of Appeal, held that the husband’s petition on the 
ground of desertion failed. 

Lorp Romer said that it was plain from that narrative 
of the facts that, if the letters of September, 1936, had never 
heen written, the appellant would have been entitled to the 
decree which he sought : for he himself would have been under 
no legal obligation to take any steps to induce the respondent 
tu return. The question was whether it could be said in view 
of those letters that the respondent thereafter was continuing 
to desert her husband. The letters, in his (Lord Romer’s) 
opinion, indicated a genuine desire in the wife to discuss 
matters with her husband in the hope that that would result 
in their “ coming together,” in their making ‘a new start ” 
and ** a home together in the future.” It was idle to suggest 
that she had it in her mind to impose conditions which she 
knew would effectually prevent any of those results being 
attained. It was contended that mere letters, however 
sincere, could never put an end to the respondent’s desertion, 
and that nothing short of an actual return to the matrimonial 
domicile could have that effect. He (his lordship) found 
himself wholly unable to accede to that contention. It would 
be quite unreasonable to hold that the respondent, guilty 
though she was of the serious matrimonial offence of desertion, 
should be expected to present herself at her husband’s door 
without any knowledge of how she would be received, and 
therefore at the risk of being subjected to the indignity of 
having admissien refused her by her husband or by one of his 
servants. There would necessarily be, apart altogether from 
other matters, many arrangements of a domestic character 
to be made and discussed before they could take up their 
married life at the point at which it had been broken off. 
{ven so, it was argued, it was necessary, in order to put an 
end to her desertion, for the respondent to take some active 
step towards returning to the matrimonial domicile ; but, in 
writing the letters of September, 1936, she did take such a 
step, and the only one which she could reasonably be expected 
to have taken in the circumstances. Whether the meeting 





for which she asked would have brought about a reconciliation 
between the two was a question which must ever remain 
unanswered. The respondent never in fact returned to her 
husband. But in view of his refusal to allow a meeting to 
take place, her continued absence thereafter could not, without 
an utter misuse of language, be called a desertion. The appeal 
should be dismissed. 

The other noble lords concurred. 

CounsEL: Noel Middleton, K.C., and J.T. Molony, for the 
appellant. There was no appearance by or for the respondent. 

Souicrrors : Peacock & Goddard, for Traill, Castleman- 
Smith & Wilson, Blandford. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Appeals from County Courts. 
Smith ». Harris. 
Scott, Clauson and du Pareq, L.JJ. 20th July, 1939. 
MOTOR-CYCLES FOLLOWING ONE 
BRAKING SUDDENLY—INsURY TO 
FOLLOWERS—LIABILITY. 


NEGLIGENCE — SEVERAL 
ANOTHER — LEADER 
PASSENGER OF ONE OF 
Appeal from Brentford County Court. 

Several persons travelling on motor-cycles were engaged 
in a “treasure hunt” in the country. This consisted of 
following a sequence of pre-arranged clues. Some of the 
persons engaged requested the second defendant to lead 
them and he accordingly did so, four other motor-cycles 
following him. The third of these following motor-cycles 
was ridden by the first defendant, the plaintiff being his 
passenger. They proceeded at intervals of about eight yards, 
their speed being about twenty-five to thirty miles an hour. 
While so travelling the second defendant overran a turning 
which he had intended to take and noticing the signpost as 
he passed it, braked hard so suddenly that the two machines 
immediately following were upset, one on either side of him. 
The machine of the first defendant ran into one of these and 
was likewise upset, the plaintiff being injured. In an action 
by the plaintiff for damages, the County Court Judge found 
that the second defendant was negligent in the way he drew 
up and the first defendant in not having proper control of 
his machine and that the accident was caused by their joint 
and negligence. He accoidingly awarded £250 
damages against both defendants. An application for 
apportionment was made under the Law Reform (Married 
Women and Tortfeasors) Act, 1935, the order made was 
recorded as an order that each defendant should be “‘ liable 
for half judgment and costs.” In this appeal rectification 
of the order was sought so that the plaintiff might be entitled 
to recover the full amount of the judgment against either 
defendant. The second defendant cross-appealed, contending 
that the judgment should have been against the first 
defendant alone. 

Scorr, L.J., on the cross-appeal, said that it had been 
argued: (1) that there was time for the first defendant to 
avoid the consequences of the initial negligence of the second 
defendant, and (2) that there was a possibility of the first 
defendant making a new and independent act of volition, 
i.e., pulling up. This argument was essentially based on the 
view that the inquiry into legal responsibility was identical 
with a mere inquiry into the chain of causation on an analysis 
of the sequence of events, so that if it could be said that as 
a mere matter of causation a new cause came in, it must be 
said in law that the person who set the chain of causation 
moving was thereby freed from all legal responsibility. That 
was too narrow a view for either land or sea collisions. Here 
there was a concurrence in point of time of the negligence of 
both defendants and the question of sequence of causes 
did not arise. The speed of the motor-cycles was not unreason- 
ably fast for a country road, but if they were following one 
another so closely, the followers not knowing how or when the 
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leader was going to turn, that if anything very sudden hap- 
pened to one of the party save the last one there might be a 
collision with the other or others behind, that fact made a 
difference to the speed which was reasonable in the cireum- 
stances. The speed should be so limited as to make it certain 
that each one, with the interval at which he was in fact follow- 
ing, could stop in time to avoid the one in front in case of a 
sudden stop. The duty was continuing all the time and was 
operating at the moment when ore of those ahead stopped 
suddenly. If, in those circumstances, an accident was caused 
by the negligence of the front rider, that negligence was the 
cause of the difficulties in which all the followers found 
themselves. Where there was a line of people all engaged 
on a game, moving as these were, and an accident happened 
when the front one broke down so that one behind found 
himself in difficulties, it was impossible to say that the 
breakdown was not part of the cause. In one sense “ the 
agony of collision ” (in nautical phrase) which excused errors 
at the last minute was inapplicable here, but in another sense 
it was applicable because the effect on the first defendant’s 
mind of so sudden and unexpected an event must have been 
disconcerting. His lordship referred to McLean v. Bell, 
147 L.T., at p. 264; The Eurymedon [1938] P., at p. 58, and 
The Heranger [1939] A.C , at p. 101, and said that Sharp v. 
Avery, 82 Sox. J. 908, did not lay down any fresh principle. 
Nothing in Admiralty Commissioners v. “ Volute”’? (Owners) 
[1922] 1 A.C. 129, or ‘Singleton Abbey” (Owners) v. 
“ Paludina”’ (Owners) [1927] A.C. 16, was inconsistent with 
the judge’s view that the negligence of each of the defendants 
in part caused the accident. There was evidence on which 
he could reach this conclusion and there was no ground in law 
for interfering with it. The cross-appeal should be dismissed. 
As to the appeal it should be allowed. 

CLauson, L.J., agreed. 

pu Parca, L.J., agreed, and said that, as to the appeal. the 
judge himself was not guilty of any error. He said that the 
judgment was against both defendants and the plaintiff 
would thus be entitled to get the whole £250. from one 


defendant. The judgment was recorded as it was by some 
slip. The error could have been rectified under the slip rule. 


It was open to a county court judge, if he found that his 
clearly expressed judgment had been wrongly recorded in the 
books of the court, to correct the mistake as an accidental 
slip. 
CounsEL: FE. Terrell ; Fyfe, K.C., and F. Paterson. 
Soricirors: H. N. Robbins ; William Hurd & Son. 


[Reported by FRANcIs H. Cowper, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
In re Payne’s Declaration ; Poplett v. Attorney-General. 
26th July, 1939. 
REVENUE—VOLUNTARY SETTLEMENT BY TESTATOR IN LIFE- 

TIME—INCLUDED IN Estate Duty Account—VALUATION 

—Wueruer Trust Property As ir stoop av DEATH OR 

PROPERTY ACTUALLY PUT INTO SETTLEMENT—FINANCE 

Act, 1894 (57 & 58 Vict., c. 30), s. 2 (1) (e). 

On the 22nd January, 1936, B.T., Ltd., agreed with M.P. 
to buy his interest in certain patents for £10,000. It also 
granted him an option to buy 8,000 of its £1 ordinary shares 
at 35s. each. On the 29th January it paid him a cheque for 
£10,000, which he paid to the credit of a trust account at a 
bank opened in the joint names of himself and W.P., his 
brother, as trustees of a voluntary settlement made by him 
that day on his wife and children. The patent rights sold to 
the company and the proceeds of sale thereof were the 
subject-matter of the declaration of trust. On the footing 
of the agreement with the company being carried out as it 
was, M.P. settled the sale price, i.e., £10,000 and the option. 
The effect of divers transactions was that M.P. settled £10,000 


Simonds, J. 





in cash and W.P. shares worth £500 (i.e., £10,500 in all) on 
M.P.’s family, and the whole was invested under the powers 
of the settlement in ordinary shares in B.T., Ltd. In April, 
1936, there was an issue of 100 per cent. capital bonus, and 
by reason of capital appreciation the value of the settled 
funds greatly increased. M.P. died in February, 1937. The 
settled property was accordingly included by his executors 
in their estate duty account. W.P. died in May, 1937. The 
question arose whether the property to be valued for estate 
duty was the trust property as it stood at the date of the 
death or the property put into the settlement when it was 
made. The Crown claimed estate duty on twenty twenty- 
firsts of £50,000, being the value of the estate at the date of 
the death of M.P. The trustees contended that the property 
to be valued at the date of the death was £10,000 and the 
option. 

Stmonps, J., said that no distinction could be made between 
the shares settled by W.P. and those purchased by the 
trustees with the £10,000 settled by M.P. It had been 
assumed throughout that the twenty twenty-firsts of the fund 
might be treated as originating with the settlement made by 
M.P. and the remaining twenty-first part as provided by W.P. 
The claim to estate duty arose under the Finance Act, 1894, 
s. 2 (1) (ce). What for the purpose of estate duty was the 
“ property taken” and how and as at what date was its 
value to be ascertained? It was clear what the settlor 
settled, and that the only relevant date for valuing the 
property which passed on the death was the date of the 
death: s. 7 (5) of the Act, and Strathcona v. Inland Revenue 
Commissioners [1929] S.C. 800. The difficult question was 
what was the property of which the value had to be ascer- 
tained at the death of the deceased. Hach side had pointed 
out anomalies and hardships which the contention of the 
other involved. The problem was to reconcile the two 
elements (a) property taken under a disposition made in, 
say, 1936, and (5) a valuation to be made in, say, 1939. Such 
a disposition might be by way of gift outright or by way of 
settlement. Here it was the latter. The Crown had contended 
that the subject-matter of the gift was the settled fund, i.e., 
in this case, the property originally made subject to the 
declaration of trust, subject to and with the benefit of the 
duties and powers vested in the trustees, including the power 
of investing money and varying investments, so that the 
settled fund as it actually existed at the settlor’s death was 
the property deemed to be included in the property passing 
on the death and the valuation as at the date of the death 
should relate to the investments and moneys zepresenting the 
corpus of the trust fund at that date. There had been 
referred to provisions in the Finance Acts in which a continuing 
identity was attached to the property from time to time 
subject to a settlement through all its changes of investment, 
in particular s. 5 (1) of the 1894 Act. His lordship decided 
in favour of the Crown’s contention, and further held that 
the settled fund must be aggregated so as to form one estate 
with the testator’s free estate. The same question had been 
raised with regard to the estate duty payable on the death 
of W.P. on the shares settled by him (i.e., one twenty-first 
part of the property originally settled), and to that the 
answer was the same. The trustees must pay the costs of the 
Attorney-General. 

CounseL: King, K.C., and F. Grant ; J. H. Stamp. 

Soticrrors : Wilkinson, Howlett & Moorhouse ; Solicitor of 
Inland Revenue. 


[Reported by FrANcis H. Cowper, Esq., Barrister-at-Law.] 


In re Walker ; Public Trustee v. Walker. 
Luxmoore, L.J. (sitting as an additional Judge of the Chancery 
Division). 25th, 26th and 28th July, 1939. 

Lire INTEREST 
BANKRUPTCY IN 
DISCHARGE 


PROTECTED 
BENEFICIARY’S 
SUSPENDING 


WILL — CoNnstTRUCTION 
FORFEITURE CLAUSE 
Testator’s LireriME—ORDER 
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FOR A MONTH MADE THE Day BEFORE THE TESTATOR’S 
Deatuo—Errect—Bankrurptcy Act, 1914 (4 & 5 Geo. 5, 
c. 59), ss. 26, 38. 

By his will made in 1931 the testator directed his trustee 
to hold the residue of his estate on trust to pay an annuity 
to his brother for life or till he “ shall . . . become bankrupt 
or do something whereby the said income if belonging to 
him . . . would become payable to or vested in some other 
persons ... and if the trusts hereinbefore declared shall 
fail in the lifetime of my said brother” the trustee was to 
pay the annuity to his children during his lifetime. In 1937 
the brother was adjudicated bankrupt. On the 15th 
November, 1938, he applied for his discharge, and an order 
was made in the county court suspending it for a month till 
the 15th December, 1938. The testator died on the 
16th November, 1938. His will was proved in March, 1939. 
The question arose whether the trust to pay the annuity to 
the brother had determined by reason of his bankruptcy. 

LuxmooreE, L.J., said that it was admitted that if there 
had been no discharge the forfeiture clause would have taken 
effect, but it had been said that, as the discharge took effect 
before any payment in respect of the annuity had been made 
or could legally have been demanded, the court should 
stretch the words of the forfeiture clause so as to confine their 
operation to the existence of a bankruptcy at the date when 
the first payment was made or could have been demanded : 
White v. Chitty, L.R. 1 Eq., at pp. 375, 377. It had been 
made plain by the later cases that if any payment had been 
made or could have been demanded between the time when the 
gift took effect and the date of the annulment the fact of the 
annulment would not prevent the operation of the forfeiture 
clause. His lordship referred to In re Forder [1927] 2 Ch., 
at p. 308, and said that here there was no annulment of the 
bankruptcy, but only a suspension of its discharge, so that the 
brother was a bankrupt at the date of the testator’s death. 
Where there was an annulment, in the absence of any express 
direction to the contrary, there was an immediate revesting 
in the person whose bankruptcy was annulled of his property 
which remained in the trustee’s hands: Bankruptcy Act, 
1914, s. 29 (2). The provisions with regard to discharge 
were found in s. 26, as amended by the Bankruptcy (Amend- 
ment) Act, 1926. His lordship referred to ss. 28 and 38, and 
said that here the annuity, which took effect on the testator’s 
death, though nothing was legally payable in respect of it till 
the expiration of twelve months after the death, would but 
for the forfeiture clause have vested in the trustee in bank- 
ruptcy and would not have revested in the brother when 
the discharge became effective. Assuming that there had been 
no forfeiture clause, it was true that if, before the trustee 
in bankruptcy had reduced the after-acquired property into 
possession by giving notice of his claim to the executors, the 
brother had been able to dispose of his interest to a third 
party, that third party’s title would have prevailed against 
the trustee in bankruptcy, but this result would have been 
brought about by the express provisions of s. 47 (1). Apart 
from that and as between the trustee in bankruptcy and the 
bankrupt the vesting of the after-acquired property was 
complete and could not be affected by the order for discharge : 
in re Evans [1920] 2 Ch., at p. 315. The decisions as to 
annulment of a bankruptcy were not applicable to the case of 
a discharge. Here the discharge only operated as from the 
15th December. But for the forfeiture clause the title of the 
trustee in bankruptcy would have taken effect on the 16th 
November, when the annuity would have vested in him. 
The forfeiture clause operated to transfer the annuity to the 
brother’s children. The costs of all parties as between solicitor 
and client should be paid out of the residuary estate. 

CounsEL: Sir Hugh Tooth; R. Horne; J. A. Woolfe ; 
Roger Turnbull. 

Souicirors: Bennett, Welch & Co. 

[Reported by Francis H. Cowrer, Esq., Barrister-at-Law.} 





Attorney-General (at the relation of Martin) v. Finsbury 
Borough Council. 

Simonds, J. 28th July, 1939. 
GovVERNMENT—AIR-RAtD SHELTERS—SCHEME FOR 
DISAPPROVED BY SECRETARY OF STATE 
LETTING OF LAND TO COMPANY 


LocAL 
Deer SHELTER 
Proposep AGREEMENT 


TO CONSTRUCT SHELTER—PROPOSED RE-LETTING TO 
Councit—RENYT TO DEFRAY Cost AND INTEREST OVER 
TeRM OF YEARS—VALIDITY—LOCAL GOVERNMENT ACT, 


Housine Act, 1936 (26 Geo. 5 
Atr-Rartp Precautions Act, 


1899 (62 & 63 Vict., c. 14) 

and 1 Edw. 8, c. 51), s. 30 

1937 (1 & 2 Geo. 6), s. 3. 

Local authorities were responsible under the Air-Raid 
Precautions Act, 1937, for submitting to the Minister schemes 
for the protection of their population and on approval thereof 
they qualified for a Government grant of 75 per cent. of the 
cost. In February, 1939, the Finsbury Borough Council 
submitted a scheme for giving the whole population complete 
protection by means of deep shelters. In April the scheme 
was rejected as impracticable on grounds stated in a letter 
sent to the Council who, however, considered bond fide that 
they should proceed with it as they might legally do. In 
June, at a meeting of the Council’s A.R.P. sub-committee, 
it was resolved to do so on a smaller scale. It was intended 
to construct the shelter on a clearance area in Busaco Street. 
For the purpose of financing the scheme it was proposed to 
enter into an agreement with a company called Shop Invest- 
ments Limited to grant them a building lease of the vacant 
land for a term of forty years at a nominal rent of £50 a year. 
The company were to build flats thereon round a central 
open space under which they were to make a deep shelter for 
8,000 people. They were to let the finished shelter back to the 
Council for thirty-eight years at a quarterly rent, calculated 
as giving them a return of 5% per cent. on their capital outlay, 
but not yet definitely fixed. It was estimated that this rent 
would be about £7,400 a year. A ratepayer sought to restrain 
the Council from proceeding with this scheme so as to compel 
them to proceed with a valid scheme. The Attorney-General 
was subsequently made the plaintiff suing at the relation of 
the ratepayer. 

Stmonps, J., referred to ss. 1, 3 and 7 of the 1937 Act, 
and said that the validity of the agreement was challenged 
on several grounds. First, it was said that the proposed 
letting was not authorised by s. 30 of the Housing Act, 1936, 
under the provisions of which it was proposed to be carried 
out. But this was a letting within the Act, though it was 
part of a larger transaction. On the first ground the objection 
failed. Secondly, it was said that the scheme was really 
one for borrowing money for which the consent of the Minister 
had not been obtained. That objection failed. The Council 
had bound themselves to pay a certain yearly sum out of 
revenue. It was as if they had agreed to purchase something 
which they did not think fit to pay for in one year, but spread 
the payment over forty years. There could be no objection 
to that. The district auditor might challenge such payments, 
but it was not a borrowing of money which, for the safe- 
guarding of the ratepayers, required the previous sanction of 
some authority. The Council were incurring expenditure out 
of the rates in this year and future years without the borrowing 
of money. The third objection was that the agreement under 
which the Council were to rent the shelter was unauthorised. 
But they were justified in acquiring land in the way they 
thought expedient and if they did so by taking a lease they 
must pay rent. In so doing they were acting within the powers 
of the Local Government Act, 1899. The objection failed 
on al! points. 

COUNSEL : 
Jopling. 

Soxicirors; F. B. Guedalla; The Town Clerk, Finsbury. 

{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Simes and 


Richard Wilberforce; Eve, KC. ; 
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High Court—King’s Bench Division. 
London & Provincial Leather Processes, Ltd. v. Hudson. 


Goddard, L.J. (sitting as an additional Judge). 
26th July, 1939. 

InsuRANCE—Po.icy InsurING Goops AGAtNsT “ ALL AND 
Every Risk WHILE IN GERMANY—LOsS_ BY 
CONVERSION—WHETHER COVERED. 

Action claiming under an insurance policy. 

The plaintiffs, manufacturers of leather goods, in March, 
1938, took out a policy * against all and every risk what- 
soever, however arising, ” to cover a quantity of skins 
while in Germany for processing for a period not exceeding 
three months. The skins in respect of which the present claim 
was brought were sent toa firm at Berlin, who sub-contracted 
with another firm for part of the skins. The first firm became 
bankrupt and could not pay the sub-contractors, who therefore 
claimed a lien on the skins in their possession. The adminis- 
trator in bankruptcy of the first firm refused to deliver their 
skins to the plaintiffs, although they sent him evidence of their 
ownership, and the plaintiffs now claimed under the policy 
for the loss of the skins. It was contended for the defendant 
underwriter that the loss was not within the terms of the 
policy ; that an all-risks policy only covered some casualty 
which was accidental or fortuitous ; that the meaning of the 
words “ an all-risks policy ’’ was well understood ; that anyone 
taking out such a policy must be taken to have had that 
meaning in mind; and that if he wanted further protection 
he must make his wishes clear to the underwriter and pay 
an appropriate premium. Reference was made to Schloss v. 
Stevens [1906] 2 K.B. 665; British and Foreign Marine 
Insurance Co. v. Gaunt [1921] A.C. 41; Moore v. Evans 
[1918] A.C. 185. 

GopparD, L.J., said that the case did not seem to be 
covered exactly by any previous decision. The policy was in 
the widest possible form so far as its wording went. By both 
English law and German law, where a sub-contractor was 
owed money by the principal contractor and could not recover 
it, he had no right whatever to detain the goods of & customer 
of the principal contractor. It was clear, therefore, that the 
sub-contracting firm had been guilty of conversion, and had 
no right against the plaintiffs. As to the part of the goods 
which remained in possession of the processing firm and had 
been taken over by its administrator, the same principles 
must apply. It was argued that a claim against the under- 
writers could not be sustained unless the loss was due to 
some accidental or fortuitous casualty. No doubt that was 
accurate as a general statement of the law; but what inter- 
pretation must be put on the words * accidental” and 
* fortuitous’? It was clear that those words must have a 
somewhat wide construction, for they included, for instance, 
theft, or embezzlement by a servant. Some guidance could be 
obtained from the speech of Lord Sumner in British and Foreign 
Marine Insurance Co. v. Gaunt, supra, and he (Goddard, L.J.) 
held that the detention of both parcels of skins in this case 
was “ fortuitous”? or “ accidental” in the sense in which 
those words were used in insurance law. The loss was within 
the policy, and there must be judgment for the plaintiffs. 

CounsEL: R. F. Levy, K.C., and Harold Simmons, for the 
plaintiffs ; A. 7. Miller, K.C., and C. N. Shawcross, for the 
defendant. 

Soxicirors: Leader, Plunkett & Leader ; 
Crocker. 


William Charles 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Probate, Divorce and Admiralty Division. 
In the Goods of Knight, deceased. 
Hodson, J. 12th July, 1939. 

PrRoBATE BusINESS—LETTERS OF ADMINISTRATION—REPRE- 
SENTATION OF DECEASED IN “ RuNNING Down ” AcTION— 
LimItED GRANT TO OFFICIAL SOLICITOR AS PROPOSED 
DeEFENDANT—SuPREME Court oF JUDICATURE (Con- 





SOLIDATION) Act, 1925 (15 & 16 Geo. 5,¢. 49), As AMENDED 

BY ADMINISTRATION OF JUSTICE Act, 1928 (18 & 19 Geo. 5, 

c. 26), s. 9—Law ReErorm (MISCELLANEOUS PRovISIOoNs) 

Act, 1934 (24 & 25 Geo. 5, ¢. 41), s. 1 (1). 

This was a motion for the grant of letters of administration 
of the estate of A. F. W. Knight to the Official Solicitor 
in order that there might be representation of the estate of 
the deceased in a proposed action in the King’s Bench 
Division. The deceased had sustained fatal injuries in a 
motor car accident and had died intestate. The only estate 
was a policy of insurance against third-party risks. Two 
persons, injured in the accident in which the deceased met 
his death, desired to commence an action against the estate 
of the deceased in the King’s Bench Division claiming damages 
in respect of their injuries, and they now applied by motion 
for a grant of letters of administration to the Official Solicitor, 
the parties entitled in priority having failed to apply. The 
grant was prayed solely that the person appointed might act 
as defendant in the above action, which had been brought 
under the provisions of the Law Reform (Miscellaneous 
Provisions) Act, 1934, s. 1 (1). The Official Solicitor desired 
the grant to be limited to appearing as defendant in the 
action. Counsel on behalf of the applicants stated that in 
similar cases general grants had been made to nominees 
of the plaintiffs (In the Estate of Simpson, In the Estate of 
Gunning [1936] P. 40). There was, however, jurisdiction 
to make a grant to the Official Solicitor as administrator 
ad litem under the Supreme Court of Judicature (Consolidation) 
Act, 1925, s. 162, as amended by the Administration of 
Justice Act, 1928, s. 9. Counsel on behalf of the Official 
Solicitor submitted that the grant should be a grant ad litem 
only. There was power to make a representation order under 
R.S.C., Ord. 16, r. 46 (Pratt v. London Passenger Transport 
Board, Green v. Vandekar, 156 L.T. 265). The Official 
Solicitor did not desire to act otherwise than as defendant 
in the action. In the event of the action being successful 
and a judgment being obtained, the applicants would be 
entitled to a grant as creditors. 

Hopson, J., said that he. would make an order under 
the Supreme Court of Judicature (Consolidation) Act, 1925, 
s. 162, as amended by the Administration of Justice Act, 
1928, s. 9, for a grant of letters of administration to the 
Official Solicitor limited to his defending the proposed action 


by the applicants against the estate of the deceased. The 
grant would cease on the conclusion of that action. 
CounsEL: Andrew Balfour, for the applicants ; Theodore 
Turner, for the Official Solicitor. . 
Soticirors: Pritchard, Sons, Partington & Holland, 


Agents for Alan G. Hawkins & Co., King’s Lynn (for the 
applicants) ; The Official Solicitor. 


[Reported by J. F. COMPTON-MILLFR, Esq., Barrister-at-Law.] 





General Council of the Bar. 


SERVICE AT WESTMINSTER ABBEY. 
TUESDAY, 3RD OCTOBER, 1939, AT 11.45 A.M. 

The Council has been notified that the Special Service will 
be held in Westminster Abbey on 3rd October at 11.45 a.m. 
as arranged, but there will be no procession of Judges and 
Barristers, and robes should not be worn. 

The Council will not on this occasion make any arrange- 
ments about seating for the relatives and friends of barristers. 
Seats in the South Transept will be available for these persons 
without Tickets. 

And the Council is further notified that the Lord Chancellor’s 
Reception in the Royal Gallery of the House of Lords is 
cancelled ; and that the Autumn Assizes will be held as far 
as possible in accordance with the arrangements already 
made and published ; and that there is no present intention 
of removing the Supreme Court from London; and that if 
it should hereafter become necessary to do so, ample notice 
will be given of the date and place of the sitting of the Courts. 

Kk. A. GODSON, 
5 Stone Buildings, Secretary. 

Lincoln’s Inn, W.C.2. 
20th September, 1939. 
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Obituary. 
Str PERCY SIMMONS. 


Sir Perey Coleman Simmons, Municipal Reform member 
of the L.C.C. for the City of London since 1919, died at 
Nutley, Sussex, on Monday, 18th September, at the age of 
sixty-four. He was a solicitor and a partner in the firm of 
Messrs. Simmons & Simmons, of Threadneedle Street, E.C.4. 
He was educated at University College School, London, and 
admitted a solicitor in 1896. In addition to his Chairmanship 
of the London County Council from 1921-22, after which he 
was created a knight, Sir Percy served as chairman of several 
important committees. For five years he was chairman of 
the fire brigade, for three years of the public control, for 
two years of the general purposes, for four years of the theatres 
and music halls, and for five years of the improvements. 
At County Hall he will best be remembered for the leading 
part he played in the Waterloo-Charing Cross Bridge con- 
troversy, for he was the chairman of the improvements 
committee which handled the matter. He was also a 
Liveryman of the Needlemakers’ Company and a member of 
the Court of Lieutenancy. 








War Legislation. 


(Supplementary List, in alphabetical order, to that published in 
THE Souicirors’ JOURNAL, dated September 16th.) 
ROYAL ASSENT. 

The following Bills received the Royal Assent on the 
21st September :— 

Administration of Justice (Emergency Provisions) (Northern 

Ireland). 

Control of Employment. 

Patents, Designs, Copyright and Trade Marks (Emergency). 

Possession of Mortgeged Land (Kmergency Provisions). 

Universities and Colleges (Emergency Provisions), 


Statutory Rules and Orders. 


No. 1016. Air Navigation (Restriction in Time of War) 
Order, dated September 3. 
No. 1124. Alien. Landing and Embarkation Cards. Order, 


dated August 24. 

Aliens Order in Council, dated September 1. 

Currency. The Defence (Commencement of 
Enactments) (No. 2) Order in Council, dated 
September 3. 

Customs. Export Licences. Order, dated Septem- 
ber 11, revoking Open General Export Licence 
No. G.L. 203. 

Customs. Export Licences 
dated September 7. 

Customs. Pre-Entry of Goods. 
September 3. 

Defence. The Defence (Commencement of Enact- 
ments) Order, dated September 2. 

Defence (Commencement of Enactments) (No. 3) 
Order in Council, dated September 5. 

Emergency Powers (Defence). The China 
(Emergency) Order in Council, dated Septem- 
ber 5. 

Emergency Powers. (Defence). The Control of 
Aluminium (No. 2) Order, dated September 9. 
Emergency Powers (Defence). The Control of 
Non-Ferrous Metals (No. 2) Order, dated 

September 7. 

Emergency Powers (Defence). The Control of 
Paper (No. 2) Order, dated September 8. 

Emergency Powers (Defence). The Control of 
Paper (No. 3) Order, dated September 8. 

Emergency Powers (Defence). The Control of 
Photography Order (No. 1), dated September 10. 

Hmergency Powers (Defence). The Control of 
Silk (No. 2) Order, dated Sentember 6. 

Emergency Powers (Defence). The Control of 


No. 994. 
No. 1141. 


No. 1173. 


Tobacco. Order, 


No. 1108. 
No. 1089. Order, dated 
No. 1135. 
No. 1187. 


No. 1190. 


No. 1115. 
No. 1117. 


No. 1110. 


A 
) 


Slyke 
No. 1125. 


- 
Z 
° 


. 1102. 


No. 1100, 


Wool (Amendment) Order, dated September 5. 





No 


No. 


No. 


No 


No. 


No. 


No. 


No. 


No. 


No. 
No. 
No. 


No. 
No. 


No. 


No. 
No. 


No. 
No. 


No. 


No. 


No. 


No. 
No. 


No. 


. 1101. 


. 1068. 


. 1104. 


1098. 


1123. 


1109. 


1157. 


1161. 


1156. 


1088. 


1113. 


1179. 


1180. 


1168. 


1159. 
1036. 


1153. 


The Control of 


Emergency Powers (Defence). 
Order, dated 


Wool (Amendment) (No. 2) 
September 5. 

Emergency Powers (Defence). 
of Lands (Northern Ireland) 
September 9. 

Emergency Powers (Defence). 
Ship Order, dated August 26. 
Emergency Powers (Defence). The Defence 
Regulations (Isle of Man), dated September 1. 
Emergency Powers (Defence). Order in Council, 
dated September 2, amending the Defence 

Regulations (Isle of Man). 

Emergency Powers (Defence). The Defence 
(Savings Banks) Regulations, dated September 
1 


The Cultivation 
Order, dated 


The Darkening 


Docks and 


Emergency Powers (Defence). 
Ports 


Harbours. The Control of Traffic at 
Order, dated September 3. 

Emergency Powers (Defence). Docks and 
Harbours. The Petroleum Spirit in Harbours 
Order, dated September 4. 

Emergency Powers (Defence). Finance 
Currency. The Currency Restrictions Exemp- 
tion Order, dated September 3. 

Emergency Powers (Defence). The Fishing Vessels 
(Permit) Order, dated August 28. 

Emergency Powers (Defence). The Flour (Prices) 
(No. 1) Order, dated September 3. 

Emergency Powers (Defence). Food. The Animal 
Oils and Fats (Provisional Control) Amendment 
Order, dated September 11. 

Kmergency Powers (Defence). Food. The 
Canned Salmon (Provisional Maximum Prices) 
Order, dated September 6. 

Emergency Powers (Defence). Food. The Dried 
Fruits (Control) Order, dated September 7. 


Emergency Powers (Defence). Food. The 
Fatstock (Provisional Prices) Order, dated 
September 5. 

Kmergency Powers (Defence). Food. The 


Fatstock (Provisional Prices) (No. 2) Order, 
dated September 9. 

Emergency Powers (Defence). Food. The Fish 
(Provisional Control) Order, dated September 6. 

Emergency Powers (Defence). Food. The 


Imported Meat (Requisition) Order, dated 
September 9. 
Emergency Powers (Defence). Food. The 


Marine Oils (Provisional Control) Amendment 
Order, dated September 11. 

Emergency Powers (Defence). Food. The 
Meat (Provisional Prices) (No. 2) Order, dated 
September 9. 

Emergency Powers (Defence). Food. The 
Oilseeds, Vegetable Oils & Fats (Provisional 
Control) Amendment Order, dated September 
ca. 

Emergency Powers (Defence). Food. Order, 
dated September 13, amending the Pigs 
(Provisional Prices) Order, 1939. 

Kmergency Powers (Defence). Food. The 
Sugar (Maximum Prices) Order, dated Septem- 
ber 9. 

Emergency Powers (Defence). Food. The 
Sugar (Requisition and Control) Order, dated 
September 9. 

Emergency Powers (Defence). The Forth 
Pilotage (Emergency) Order, dated August 26. 
Emergency Powers (Defence). The Isle of Wight 
Pilotage (Emergency) Order, dated August 28. 
Emergency Powers (Defence). The Lighting 

(Restrictions) Order, dated September 1. 

Emergency Powers (Defence). The Lighting 
(Restrictions) (No. 2) Order, dated September 9. 

Emergency Powers (Defence). Merchant Ship- 
ping (Registry of. Alterations). Order, dated 
September 6. 

Emergency Powers (Defence). 
Order No. 1, dated August 26. 

Emergency Powers (Defence). The Navigation 
Order No. 2, dated September 1. 

Emergency Powers (Defence). The Navigation 
and Anchor Lights Order, dated August 26. 
Emergency Powers (Defence), Northern Treland- 
The Control of Noise (Defence) (Northern 

Ireland) Order, dated September 6. 


The Navigation 
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No. 1162. Emergency Powers (Defence). The  Pilotage 
Stages and Rates (Variation) Order, dated 
September 1. 

No. 1197. Emergency Powers (Defence). The Railway 


Control Order, dated September 1. 

Emergency Powers (Defence). Railway Wagons. 
Notice, dated September 38, Requisitioning 
Privately-Owned Railway Wagons. 

Emergency Powers (Defence). The Trinity House 


No. 1085. 


No. 1168, 


Pilotage Districts (Emergency) Order, dated 
September 1. 
No. 1158. Emergency Powers (Defence). The Wireless 


Telegraphy (Ships) Order, dated August 28. 
Home Security, Minister of. The Minister of Home 


No. 1142. 
Security Order in Council, dated September 4. 


No. 1042. India. The Indian Military Service Family 
Pension Fund (Untransferred Section) Rules, 
dated August 17. 

No. 1121. Merchant Shipping. The Compensation to 


Seamen (War Damage to Effects) Scheme, 1939 
(Amendment) Order, dated September 11. 
National Service (Armed Forces) (Miscellaneous) 
Regulations, dated September 4. 
Pension. The Personal Injuries 
Scheme, dated September 14. 


No. 1120. 


No. 1143. (Civilians) 


No. 1043. Supreme Court, Northern Ireland. Procedure. 
Rules, dated August 31. 
No. 1071 /S.86. Town and Country Planning, Amendment 


Regulations (Scotland), dated September 2. 

Trading with the Enemy. Order in Council, 
dated September 8, as to Commencement of the 
Trading with the Enemy Act, 1939. 

Trading with the Enemy. Patents, Designs and 
Trade Marks. (General Licence, dated Septem- 
ber 7. 

Trading with the Enemy. 
Order, dated September 13. 

Unemployment Assistance. The Unemployment 
Assistance (Issue of Allowances and Appeal 
Tribunals) Regulations, dated September 6. 


Circulars. 
Ministry of Health. 


Housing Acts. Postponement of Work. September 


No. 1195. 


No. 1112. 


No. 1166. (Specified Persons) 


No. 1146, 


No. 1866, 


Rent and Mortgage Interest Restrictions Act, 
1939. September 9. 

Repair of War Damage, Essential Buildings and 
Plant. September 4. 

Repair of War Damage. 
August 18. 


Scottish Education Department. 
Local Government Staffs (War Service) Act, 1939. 
September 11. 


Scottish Home Department. 


No. 1864, 
No. 1848. 


No. 1810. Housing Accommodation. 


No. 127. 


No. 3701. Repair of War Damage. 


Plant. September 11. 





Copies of the above Acts, Bills, S.R. & O.’s, and Circulars 
can be obtained through The Solicitors’ Law Stationery 
Society, Limited, 22, Chancery Lane, London, W.C.2, and 
Branches. 








Rules and Orders. 


DEFENCE (COMMENCEMENT OF ENACTMENTS) ORDER, 
[S.R. & O., 19839, No. 1135. Price 1d. net.] 
Buckingham Palace the 2nd day of 
September, 1939. 
PRESENT. 
The King’s Most Excellent Majesty in Council. 

Whereas by each of the Acts specified in Part I of the 
Schedule to this Order it is provided that that Act shall come 
into operation on such date as His Majesty may by Order in 
Council appoint : 

And whereas by each of the Acts specified in Part II of the 
Schedule to this Order it is provided that that Act shall come 
into operation on such date as His Majesty may by Order in 
Council appoint, being a date on which it appears to His 
Majesty, having regard to the outbreak or probability of war, 
that it is expedient that that Act should come into operation ; 


THE 
1939, 
At the Court at 


Essential Buildings and 





And whereas it appears to His Majesty that it is expedient 
that the said Acts specified in Part IT of the Schedule to this 
Order should come into operation on the date hereinafter 
mentioned : 

Now, therefore, His Majesty, in pursuance of the said 
provisions and in the exercise of all other powers enabling 
Him in that behalf, is pleased by and with the advice of 
His Privy Council, to order and it is hereby ordered as 
follows :— 

1. The Acts specified in Part I and Part IT of the Schedule 
to this Order shall come into operation on the second day of 
September, nineteen hundred and thirty-nine. 

2. This Order may be cited as the Defence (Commencement 
of Enactments) Order, 1939. 

Rupert B. Howorth. 
SCHEDULE. 
Part i: 
Courts (Emergency Powers) Act, 1939.* 
Rent and Mortgage Interest Restrictions Act, 1939.7 
Part If. 
Administration of Justice (Emergency Provisions) (Scotland) 

Act, 1939. 

Administration of Justice (Emergency Provisions) (Scotland) 

Act, 1939.§ 

* 2&3 Geo. 6. c. 67. 


+ 2 &3 Geo. 6. t 2&3 Geo. 6. ¢. 78. 
§ 2 6 


& 3 Geo. 6 





THE PATIENTS’ ESTATES (PERCENTAGES AND FEES) ORDER, 
1939. DATED SEPTEMBER 8, 1939. 


[(S.R. & O., 1939, No. 1122 /L.19. Price 1d. net.] 





THE JUVENILE COURTS (CONSTITUTION) PROVISIONAL RULES, 
1939, DATED SEPTEMBER 12, 1939, MADE BY THE LORD 
CHANCELLOR UNDER PARAGRAPH | OF THE SECOND 
SCHEDULE TO THE CHILDREN AND YOUNG PERSONS 
Act, 1933 (23 & 24 Gko. 5. c. 12) FOR THE CONSTITUTION 
OF JUVENILE COURTS OUTSIDE THE METROPOLITAN 
POLICE COURT AREA AND THE CITY OF LONDON. 


1. These Rules may be cited as the Juvenile Courts 
(Constitution) Provisional Rules, 1939. 

2. Notwithstanding anything contained in the Juvenile 
Courts (Constitution) Rules, 1933,* or the Juvenile Courts 
(Constitution) Rules, 1934,f the members of the juvenile 
court panel appointed under those Rules for the period of 
three years ending on the 31st October, 1939, shall continue 
to serve until the 3lst October, 1940: 

Provided that where before the date of this Order a new 
panel has for any petty sessional division been appointed for 
a period commencing on the Ist November, 1939, the members 
of that panel shall not serve after the 31st October, 1940. 

3. The Interpretation Act, 1889,{ shall apply to the inter- 
pretation of these Rules as it applies for the purpose of the 
interpretation of an Act of Parliament. 

In pursuance of section two of the Rules Publication 
Act, 1893,§$ I hereby certify that on account of urgency these 
Rules should come into immediate operation and | make 
them to come into operation forthwith as Provisional Rules. 

Caldecote, (. 
12th September, 1939. 
* S.R. & O. 1933 (No. 647) p. 954. 
t 52 & 53 Vict. c. 63. 


“+ S.R. & O. 1934 (No. 273) I, p. 870. 
§ 56 & 57 Vict. c. 66. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve the appointment of 
Mr. Justice BRAUND, at present a Judge of the Rangoon 
High Court, to be a Judge of the High Court at Allahabad 
in succession to Mr. Justice Harries. 

The King has been pleased to approve that the dignity of a 
viscountcy of the United Kingdom be conferred upon The Right 
Hon. Lord Maugham on his retirement from the office of Lord 
High Chancellor of Great Britain. 

The Board of Trade has made the following appointments 
of Custodians of Enemy Property under the Trading with the 
Enemy Act, 1939 :— 

For England.—Sir Ernest Fass, Public Trustee (address : 
Office of the Public Trustee, Sardinia Street, Kingsway, W.C.2). 

For Scotland.—Mr. E. E. PARKER, Accountant of Court 
(address : New Register House, Edinburgh, 2). 

For Ireland.—Major F. G. Hii, Official Assignee in 
Bankruptcy (address: Supreme Court of Judicature, Royal 
Courts of Justice, Ulster, Belfast). 

Each of these gentlemen will continue to perform the 
duties of their present. offices, 
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Notes. 


next General Quarter Sessions of the 
Borough of Walsal! will be held at the Guildhall, 
on Tuesday, the 10th October, at 10 a.m. 


The next Quarter Sessions of the Peace for the Borough of 
Wolverhampton will be held at the Sessions Court, Town 
Hall, North Street, Wolverhampton, on Friday, 29th 
September, 1939, at 10 a.m. 


A Votive Mass of the Holy Ghost (The Red Mass) will be 
said at Westminster Cathedral on Tuesday, 3rd October 
(the opening of the Michaelmas Law Term), at 11.30 a.m, 
His Grace the Archbishop of Westminster will preside. 
Counsel will robe in the Chapter Room at the Cathedral. 
The seats behind counsel will be reserved for solicitors. Will 
those desirous of attending please inform the Hon. Secretary, 
Society of Our Lady of Good Counsel, 6, Maiden Lane, W.C.2, 
so that an adequate number of seats may be reserved. 


Peace for the 


The 
Walsall, 


The Home Secretary has appointed an Advisory Committee 
to examine the cases of persons in England and Wales who 
have been interned. It will be open to them to make repre- 
sentations to the Home Secretary with a view to their release. 
Unless he decides that no further review of the case is 
necessary, these representations will be referred to the 
Advisory Committee, which will report to the Home Secretary. 
The Committee comprises Sir Walter Monckton, K.C., 
Sir Arthur Hazlerigg, Professor W. EK. Collinson, and Dr. J. J. 
Mallon. The secretary is Mr. G. P. Churchill. A separate 
committee will be appointed for Scottish cases. 








War Time Addresses. 


(In alphabetical order.) 
Hl. W. BATCHELAR, ¢ Jo A. R. Wilkie, 43, Cotswold Road, 
Sutton, Surrey. 
J. R. Cort BATHURST, 27 
London, S.W.16. 
LEWIS BENTLEY, Nalgo Centre, 
North Devon. 

CHATTERTON & Co. (Solicitors), of 231, Strand, London, W.C.2, 
announce that, until further notice, they are conducting 
their practice at 55, Central Hill, Upper Norwood, 
London, S.E.19. Telephone: Gipsy Hill 3342. 

Crorts & INGRAM AND WYATT & Co., Westow, Barham Road, 
Wimbledon, London, S.W.20. 

IKMANUEL & SIMMONDS, 1, Woodstock 
Somerset. 

FAITHFULL, OWEN, 
Surrey. 

G. H. Gipson, 2, Dorleote Road, 
London, S.W.18. Telephone : 

HOuUSEMAN & Co., 4, Boltro Road, 
Telephone 24. 

WILLIAM Hurpb & Son 
London, E.C.4, have, during 
opened a country Branch at 7, 
Tunbridge Wells, Kent. Telephone : 

EK. F. Iwi, 5, Meadway, Golders 
Telephone : Speedwell 7539. 

F. T. JoNES & Son, 66, High Street, Oxford. 

JuDGE, HACKMAN & JUDGE, “‘ The Garth,” 
London, N.6. Telephone: Mountview 

LITCHFIELD & KUSEL, Melbreck, Quarry 
Surrey. Telephone: 780. 

MARKBY, STEWART & WADESONS, 
Surrey. 

E. P. RuaG & Co., 

F. STEWART & Son, 4, Townend House, 
on-Thames, Surrey. 

STURTON & STURTON, ‘* Burrator,”’ Hillside Walk, Brentwood, 
Essex. Telephone: 1742. 

KE. A. STANLEY TIBBLES, Hatchford Park, Cobham, 

BARRON & HeEys-JONEs, 7, Benhilton Gardens, 
Sutton, Surrey. Telephone: Fairlands 7821. 

WIGAN & Co., Eastcroft, Albury Road, Guildford, Surrey. 

Correction, see issue dated 16th September. 

LYELL informs us that he is still carrying on his 

London, W.C.2, 


Leigham Court Road, Streatham, 


Croyde Bay, near Braunton, 


Road, Taunton, 


BLAIN & WRIGHT, 34, The Gallop, Sutton, 


Wandsworth Common, 
Battersea 2080. 

Haywards Heath, Sussex. 
‘Solicitors), of 25, Bucklersbury, 
the present emergency, 
Mount Ephraim Road, 
992. 


Green, London, N.11. 


Hampstead Lane, 
1345. 


Road, Oxted, 


* Crow Gables,’’ Cobham, 


Rock Studios, Elstree, Herts. 


High Street, Kingston- 


Surrey. 


UNDERWOOD, 


Mr. H. M. 
practice at 35, Norfolk Street, Strand, 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (24th August 1939) 4%. Next London Stock 
Exchange Settlement, Thursday, !2th October 1939. 


. Minimum t Approxi- 

div. Price mate Yield 

Months. 20 Sept. oy with 
1939. we ‘redemption 
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ENGLISH GOVERNMENT ames © 
Consols 4% 1957 or after 
Consols 24% .. i 50 
War Loan 3t% 1952 or after. .. ~~ 
Funding 4% Loan 1960-90 .. - a 
Funding 3% Loan 1959-69 .. is Cae 
Funding 2?% Loan 1952-57 wae 
Funding 24% Loan 1956-61 <a 
Victory 4% Loan Av. life 21 years MS 
Conversion 5% Loan 1944-64 MN 
Conversion 34% Loan 1961 or after AO 
Conversion 3% Loan 1948-53 . mo 
Conversion 24% Loan 1944-49 » ie 
National Defence Loan 3% 1954-58 JJ 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock .. - AO 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. : JJ 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after se * JJ 
India 44% 1950-55. er 
India 34% 1931 or after . JAJO 
India 3% 1948 or after ‘ .. JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “* T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 


COLONIAL SECURITIES 
Australia (Commonw’ th) 4% 1955-70 
Australia (Commonw’th) 3% 1955-58 
*Canada 4% 1953-58 5 
Natal 3% 1929. 49 ; 

1930-50 
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New South Wales 34% 
New Zealand 3% 1945 
Nigeria 4% 1963 - 
Queensland 3% 1950-70 
South Africa 34% 1953-73 
Victoria 34% 1929-49 


CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940-60 . - - we 
Essex County 34% 1952 72. . oa 
Leeds 3% 19 a7 or after ; JJ 
Liverpool 34% Redeemable by agree- 

ment with holders or by purchase... JAJO 
London County 23% Consolidated 

Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 

Stock after 1920 at option of 7 MJSD 
Manchester 3% 1941 or after FA 
Metropolitan Consd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% “‘ A” 

1963-2003 .. ee ae 

Do. do. 3% “ B”’ 1934-2003 -- MS 7: 

Do. do. 3% “ E”’ 1953-73 JJ 
*Middlesex County Council 4% 1952-72 MN 103 
* Do. do. 44% 1950-70... -- MN 106 
Nottingham 3% Lrredeemable -- MN 76 
Sheffield Corp. 33% 1968... - JJ 93 


ENGLISH RAILWAY DEBENTURE AND Mididle 

PREFERENCE STOCKS Fuses. 
Gt. Western Rly. 4% Debenture .. JJ 
Gt. Western Rly. 44% Debenture .. JJ 102) 10 
Gt. Western Rly. 5% Debenture .. JJ 112} ll 
Gt. Western Rly. 5% Rent Charge .. FA 105 4 
Gt. Western Rly. 5 5% Cons. Guaranteed MA 991: 6 
Gt. Western Rly. 5% Preference . MA’ 80 6 5 0 
Southern Rly. 4% Debenture JJ) 934 5 7 
Southern Rly. 4% Red. Deb. 1962- 67 JJ) 104 10 
Southern Rly. 5% Guaranteed -- MA) 105 5 3 
Southern Rly. 5% Preference MA 380 
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* Not av. vailable to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date. 














